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Using this course pack

Return to Table of Contents.
Note: This version of the course pack is provided for Orientation
Week. Many of the chapters after the Orientation Week chapter are
marked “Draft.” Prof. Larson will post a version with the updated
Week 1 chapter during Orientation Week and a version with all
other chapters updated shortly thereafter.

My sections of larw i—Legal Analysis, Research, and Writing I,
Fall 2019, at Texas A&M University School of Law—introduce stu-
dents to legal analysis and the workplace document genres essential
to be a lawyer. This version of the course pack includes the syllabus,
course policies, some readings, reading questions, assignment de-
scriptions, and related materials for my section. You should read the
entirety of the chapter titled “Orientation week,” and, according to
its instructions, the other parts of this course pack to which it refers,
before and during orientation week.

Two important points about this course pack:

1. You are expected to be familiar with the contents of the course
pack. The readings you must do, reading questions you should
answer, and homework you should prepare before class sessions
are all described here or references are made here to external re-
sources regarding them. Usually where there are readings in this
class during the fall semester, there will be reading questions in
this course pack to guide you to ensure that you can answer ques-
tions in class discussion.

2. I recommend that you NOT print out this course pack for at
least three reasons: (a) It would be a waste of natural resources
to reduce this electronic document to paper form; (b) the course
pack has many hyperlinks internally and to resources outside the
course pack, so printing it makes it less useful to you; and (c) it
is possible that there may be changes in this course pack for the
latter part of the semester, so you might face the cost of reprinting
it.
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If you have questions about this course pack or its contents, con-
tact me via email or the twen course management system.

—Brian Larson



Syllabus & course policies

Return to Table of Contents.

Legal Analysis, Research, and Writing, LAW 7001 Fall 2019

Professor Larson
Theme: “Legal argumentation”

Section 002 Section 006

Meeting days Tue./Thurs. Tue./Thurs.
Meeting time 10:20–11:50a.m. 1:30–3:00p.m.
Meeting room TBA TBA
Teaching asst. Olivia Countryman Cody Gee

Table 1: Section information

This chapter of the course pack provides you general infor-
mation about the course, including the learning outcomes, a list of
required texts and materials, information about our teaching assis-
tants, a brief description of the components that will make up your
final grade and the standards I will use in assessing them, and some
course policies. I will assume your familiarity with the materials in
this chapter.

This course provides a study of analysis, research, and writing
skills essential to the solution of legal problems and the practice of
law. Analytical skills, essential for all of law school and law practice,
are covered throughout the course. Students learn the methods of
legal research through hands-on experience. There are no prerequisites
for this course. There is no final exam for this course (but note in-class
citation exam near the end of the semester).

Attendance policy. JD students are required to adhere to the law
school’s attendance policy as outlined in the Student Handbook.
LL.M. and M.Jur. students are required to adhere to the attendance
policies and makeup policies for graduate students set forth in Uni-
versity Student Rule 7 at http://student-rules.tamu.edu (rule 7).

http://law.tamu.edu/docs/default-source/current-students/Student-Handbook-2017-18-Aug16.pdf?sfvrsn=2
http://student-rules.tamu.edu/
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Professor Larson, Room 119

Email address: blarson@law.tamu.edu
I will provide my mobile number to individual students upon

their request. I prefer that you communicate via email, however.
Office hours:

• 9:00a.m.–10:00a.m. and 3:15–4:15 p.m., Tuesdays and Thursdays

• By appointment in person or by teleconference.

Teaching assistants. Our teaching assistants this year will intro-
duce themselves and provide more contact information and office
hours during the first week of classes.

• Section 2: Olivia Countryman, oliviacountryman@tamu.edu

• Section 6: Cody Gee, gee757@tamu.edu

Learning outcomes: What you’ll learn and why

Upon successful completion of this section of larw i, you should be
able to:

1. Focus legal questions to identify the relevant facts and law relating
to a legal problem.

2. Locate relevant legal authorities to permit analysis of the facts and
law relating to a legal question.

3. Construct an objective legal argument to provide an answer to a
legal question, addressing each issue it raises.

4. Present legal arguments to address a legal problem, orally or in
writing, in a manner suited to an audience of legal professionals.

5. Address issues in lawyer ethics and professional norms that arise
in the analysis, research, and writing process.

Outcome 4 is usually considered the ”writing part” of the course,
but we will engage in writing of various kinds for the outcomes
that come before it. We will raise ethical issues related to outcome 5

throughout the course and year.
Note that this semester is focused on what is usually called objec-

tive or predictive arguments, the kind that you will prepare for other
lawyers with whom you work (and to advise your clients). The pur-
pose of these arguments is to consider a legal problem and predict
the outcome, taking into account arguments on both sides—thus “ob-
jective.” Larw ii will introduce you to persuasive arguments, those

mailto:blarson@law.tamu.edu
mailto:oliviacountryman@tamu.edu
mailto:gee757@tamu.edu
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you make to opposing counsel and judges and other tribunals in or-
der to persuade them to adopt your clients’ positions. In larw i, you
will learn many skills that you will need to succeed in larw ii. But
note that you will not have mastered any of these outcomes after such
a short introduction. Rather, you will continue honing them during
the balance of your law-school career and indeed during your entire
professional career.

I have itemized the more than 30 skills necessary to achieve these
learning outcomes in the resource appendix starting at page 187.1 1 Note that the page number at the end

of the previous sentence is a hyperlink,
meaning you can click on it to move
to the applicable page in this pdf file.
Many cross-references in this course
pack are linked in the same way.

My approach continues to be to expose you frequently to small tasks
designed to scaffold the skills you need to perform the larger tasks. I
will sometimes note tasks that are targeted at addressing a particular
skill.

I have selected the learning outcomes and skills based on the fol-
lowing considerations:

• National standards for communication education and for legal
communication education. These include standards for techni-
cal communication education, to which I was exposed during
my graduate training and with which I remain acquainted, and
the statements of the ABA Sourcebook on Legal Writing Programs,2 2 Eric B. Easton et al. eds., 2006. For

example, students should be able to
“understand the legal system of the
United States; analyze facts, issues and
legal authorities; conduct legal research
efficiently in print and electronic
sources; communicate effectively in
writing and orally; recognize and
address professional responsibility
issues; appreciate the varying roles of
the lawyer, from analyst to advocate;”
and “apply their knowledge and skills
to solve legal problems.” Victoria L.
VanZandt, Creating Assessment Plans for
Introductory Legal Research and Writing
Courses, 16 Legal Writing: J. of the Legal
Writing Inst. 313, 329 (2010).

which represents the consensus of professors of legal communica-
tion in the U.S.

• My experience as a lawyer. I’ve been an attorney for more than
17 years and was in private practice for a dozen of those years,
including having hiring responsibility in my firm. As a result, I
know a thing or two about what works in the law office and the
boardroom.

• My experience as a teacher. I have been teaching communication
at the post-secondary level for 15 years, including seven years of
teaching legal communication at the University of Minnesota Law
School. As a result, I know a thing or two about what works in the
classroom.

Nevertheless, I hope to be a good teacher, and all good teachers con-
tinue to learn continually from their colleagues and students. I hope
to give you opportunities to guide me, just as I’m working to guide
you.

Texts and materials required

You should not absolutely need any of the following resources until
the end of orientation week (during which financial aid is released).
But you should acquire them as soon as possible.
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You are required to have the following texts specifically for this
course:

• Christine Coughlin, Joan Malmud Rocklin & Sandy Patrick, A
Lawyer Writes: A Practical Guide to Legal Analysis3 (3d ed. 2018). 3 Referred to throughout this course

pack as “ALW.”ISBN: 978-1531008765.

• Colleen Barger, ed., ALWD Guide to Legal Citation4 (6th ed. 2017). 4 Referred to throughout this course
pack as “ALWD Guide.”ISBN: 978-1454887768.

• Bryan A. Garner, The Redbook: A Manual on Legal Style5 (4th ed. 5 Referred to throughout this course
pack as “Garner.”

2018). ISBN: 9781642421002.

• Interactive Citation Workbook for ALWD Guide to Legal Citation6 (2019
6 Referred to throughout this course
pack as “ICW.”ed.).

• A subscription to Eli Review,7 which is the tool we will use for the 7 The sign-up page is here: https:
//app.elireview.com/index/create.very frequent peer review assignments you will do in this class.

The subscription for the fall costs $25 for six months, which will
carry you through January. You may pay for the subscription with
your credit card through Paypal. You will probably not need the
subscription for spring, so do not buy the 12-month plan.

Be sure you get the editions specified! I know it’s tempting to buy an
older edition used, but these are not expensive texts (compared to
other law-school books), and you will not have time to operate a
concordance between editions during our extremely short semester.

To survive law school, you will also need these texts, and as I
cannot be sure that other professors have assigned them, I’m doing
so here:

• The Bluebook: A Uniform System of Citation8 (20th ed. 2015). Be 8 Referred to throughout this course
pack as “The Bluebook.”careful! Students have encountered bootleg copies of this book

with inaccuracies in them on Amazon. Make sure the seller is
Amazon, our bookstore, or another reputable seller.

• Bryan A. Garner & Henry Campbell Black, Black’s Law Dictionary.9 9 Referred to throughout this course
pack as “Black’s.” You do not need to
bring your paper copy to class sessions,
but you should have used it at home or
in the library to look up any unfamiliar
terms. If you are extremely comfortable
looking things up online, you might
prefer to use the version of Black’s on
your favorite calr or “computer-aided
legal research” tool.

Any recent edition, including the Eighth (2004), Ninth (2009),
Tenth (2014), or Eleventh (2019), whether standard or “deluxe,” or
the pocket Third (2006), Fourth (2011), or Fifth (2016), will do.

You must have the following computer hardware and software and
cloud-service subscriptions:

• A laptop or tablet computer connected to the law school’s wi-fi
and on which you can write in class. (It’s up to you whether you
also want to bring paper and other writing utensils.)

https://app.elireview.com/index/create
https://app.elireview.com/index/create
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• Software that allows you to read .pdf files. This may be a version
of Adobe’s Acrobat, Apple’s Preview, or any other software that
works, provided it must allow you to access hyperlinks in the file.

• A recent version of Microsoft Word. It is immaterial whether it is
on PC/Windows, Mac OS, or the cloud, but you must be able to
submit assignments in Microsoft’s .docx format. You must also
learn (if you do not already know) how to save a Word document
as a .pdf.

• A GoogleDrive, Dropbox, or Microsoft OneDrive account with a
local folder or directory on your computer that is automatically
synchronized with the “cloud.” Such accounts are free provided
you do not store a very large amount of data in them. All of your
intermediate and final work products for this class must be stored
in this folder or directory. In short, you should be able, in the
event of any computer problems, to use your documents stored
in the cloud to complete an assignment on time using a different
computer. So please allow me to emphasize: Put your work—all
of it—in the cloud and on your computer. You will never receive an
extension in this course because of computer problems that you
could have prevented by following this instruction.

Why peer feedback figures so prominently in this class. To
demonstrate that you understand the skills required to achieve the
learning outcomes, you will provide a great deal of peer feedback
where you describe, evaluate, and make suggestions regarding your
peers’ efforts in this class.

According to Seneca the Younger (c. 4 BCE – 65 CE): Homines dum
docent discunt. “People learn while they teach.”10 The wisdom of 10 Letters to Lucilius, Book I, letter 7,

section 8.this classical author is borne out by contemporary research.11 As the
11 Consider the following: E. Shel-
ley Reid, Peer Review: Successful from
the Start, 20 The Teaching Professor
3 (2006); Kwangsu Cho & Charles
MacArthur, Learning by Reviewing, 103

J. of Educ. Psychol. 73 (2011); Lan Li,
Xiongyi Liu & Allen L. Steckelberg, As-
sessor or Assessee: How Student Learning
Improves by Giving and Receiving Peer
Feedback, 41 British J. of Educ. Tech. 525

(2010).

creators of the Eli Review software note:

• “Reading others’ work lets you see what choices they’ve made.
That gives you more options as a writer.

• “Checking to see if other writers have met the criteria will help
you bring those criteria into better focus in your own work. You’ll
have a clearer sense of how to succeed by using the criteria on
peers’ work and your own.”12

12 Melissa Meeks, Making a Horse Drink,
The Eli Review Blog (Nov. 10, 2016),
http://elireview.com/2016/11/10/

making-a-horse-drink/.
And perhaps most importantly to your development as a profes-
sional, you should recognize that great leaders give great feedback.
Next year, when you are a teaching assistant for this course, or fifteen
years from now, when you are a law partner giving feedback to a
new associate, your ability to give valuable developmental feedback

http://elireview.com/2016/11/10/making-a-horse-drink/
http://elireview.com/2016/11/10/making-a-horse-drink/
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will be a measure of your value as a leader. Accordingly, the point
of peer feedback in this class is not so much for you to get feedback
to improve your own writing, but to give feedback to develop and
demonstrate your knowledge of the course skills.

In this course, the writing you do and the feedback you give will
be a focus of discussion in our class sessions, and I will evaluate your
peer feedback just as much as I evaluate your own analysis, research,
and writing.13 13 Indeed, ungraded writing and feed-

back exercises count for a considerable
portion of your course grade. See
Table 2 at page 15 for the breakdown.

We will use a software tool called Eli Review14 to facilitate the

14 http://www.elireview.com.

giving and use of your feedback, and my evaluation of it.
It is important to note that your peers are not grading you. The

grade you get on major graded assignments15 is based on the criteria 15 See Table 2 for a list.

for the assignment and the standards set out in this syllabus.16 The 16 See Table 3 for a list.

grade I assign you on Eli Review writing tasks and reviewing tasks
is based on whether you do them on time and whether you follow
the instructions for them. Getting a glowing or scathing review from
a peer on a task, and getting “stars” from your peers or “endorse-
ments” (thumbs-ups) from me, will not change your grade on those
tasks. Stars and endorsements do, however, signal that you are getting
the material in this class, that you are understanding and learning.
Consequently, work to get them!

Legal analysis, research, and writing take time! I have
taught introductory and advanced writing at the undergraduate
level as recently as two years ago, so I’m familiar with the strategy
of many undergraduate writers to put things off until, if not the last
minute, nearly the last minute. That will not work in larw, in law
school generally, or in your profession as a lawyer. larw requires
you to invest a great deal of effort into thinking, researching, ana-
lyzing and writing for your own use before you ever get to writing
the artifact that you plan to distribute to other lawyers, a client, or a
court.

The structure of this course will force you to spread those efforts
out over the semester, and you’ll find that you must give larw

considerable attention every week. This is in keeping with the law
school’s adherence to American Bar Association accreditation stan-
dards standards, which include a formula for calculating the amount
of work that constitutes a credit hour. According to ABA Standard
310(b)(1), “a ‘credit hour’ is an amount of work that reasonably ap-
proximates: (1) not less than one hour of classroom or direct faculty
instruction and two hours of out-of-class student work per week
for fifteen weeks, or the equivalent amount of work over a differ-
ent amount of time.” At Texas A&M University School of Law we
have a twelve-week semester. As this is a 3 credit-hour class, apply-

http://www.elireview.com
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ing the ABA standard to the number of credits offered for this class,
you are expected to spend 3 actual hours per week (180 minutes) in
class. Outside of the classroom—for a 3-credit course—you should be
spending a minimum of 7 hours (420 minutes) of study time weekly
in addition to class time. For more information, see the law school’s
Credit Hour Policy.17 17 At http://law.tamu.

edu/docs/default-source/

registrar-documents/

credit-hour-policy-27sep17.pdf?

sfvrsn=2.

What’s important here, too, is the way that you will be forced
to spread projects out. It approximates the workflows that I have
experienced working in two law firms and in the corporate context.
In other words, my goal is to help you develop habits for planning
success based on what works in the workplace.

Assignments and grading

This section identifies the components of your course grade and the
standards I will use for grading assignments.

In this course, your final grade is based on the components
set out in Table 2. The table indicates the assignment’s name, the due
date (in most cases), and the weight that particular assignment has
toward the course grade. The deadlines are subject to change. You
should also note the very strict policy on late assignments on page
19.

Due Course
Assignment Date Weight
Memo 1 Sept. 15 10%
Memo 2 Oct. 20 25%
Memo 3 Nov. 17 30%
In-class citation exam Nov. 21 10%
Exercises & preparation Various 25%
TOTAL 100%

Table 2: Course grade compo-
nents

The citation exam on November 21 is an open-book in-class EBB
exam; you may use only hard copy materials and will not be allowed
to use e-books or other electronic materials during the examination.

There is one other set of activities that you must complete success-
fully, though they have no grade assigned to them: You must take the
Core Grammar for Lawyers pre-test by when the semester begins and
take and pass the post-test with at least an 85% by November 1. You
must complete all the Core Grammar lessons (except those that you
tested out of) before you can take the post-test.18 18 You can read more about the rationale

for assigning you this activity at page
30.

My standards for assigning grades appear in Table 3. I grade

http://law.tamu.edu/docs/default-source/registrar-documents/credit-hour-policy-27sep17.pdf?sfvrsn=2
http://law.tamu.edu/docs/default-source/registrar-documents/credit-hour-policy-27sep17.pdf?sfvrsn=2
http://law.tamu.edu/docs/default-source/registrar-documents/credit-hour-policy-27sep17.pdf?sfvrsn=2
http://law.tamu.edu/docs/default-source/registrar-documents/credit-hour-policy-27sep17.pdf?sfvrsn=2
http://law.tamu.edu/docs/default-source/registrar-documents/credit-hour-policy-27sep17.pdf?sfvrsn=2
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most assignments on a scale of 1–100. The table indicates the 100-
point range, the letter grade, and the GPA value of each grade. The
last column—Explanation of standard—represents my evaluation based
on practice experience of how a seasoned attorney would respond to
your work if you were clerking for her during your 2L or 3L year.

JD students will follow the grading scale and grading policies
outlined in Academic Standards 8.1-8.54, which may be found in
the Student Handbook. LL.M. and M.Jur. students will follow the
grading scale and grading policies for graduate students set forth in
University Student Rule 10 at http://student- rules.tamu.edu (rule
10).

100-Point Letter GPA
Range Grade Value Explanation of standard
100–98 A+ 4.01 Senior attorney sends to other lawyers

in firm as an example of fine work!
97–92 A 4.00 Senior attorney sends to client

without revision (except minor typo edits).
91–90 A- 3.67

89–88 B+ 3.33

87–82 B 3.00 Senior attorney makes a quite a few
modifications before sending to client.

81–80 B- 2.67

79–78 C+ 2.33

77–72 C 2.00 Senior attorney asks you
to substantially revise or rewrite.

71–70 C- 1.67

69–68 D+ 1.33

67–62 D 1.00 Senior attorney assigns the
project to another clerk as she
doubts your ability to handle it.

61–60 D- 0.67

59–0 F 0 Senior attorney recommends you
attend remedial training.

Table 3: Grading standards

As for exercises and preparation, your grade on exercises and
other assignments not graded on a 100-point scale is basically a check
mark. You get the specified number of points as long as you com-
plete the exercise or peer review on time; otherwise you get zero
points for it. With the exception of the icw exercises,19 the points 19 See the chapter on icw at page 115

for details.for these exercises are based on the portion of the work you complete
on time—they are not based on correctness or accuracy. The total
number of points available for exercises and preparation during the

http://law.tamu.edu/docs/default-source/current-students/Student-Handbook-2017-18-Aug16.pdf?sfvrsn=2
http://student-rules.tamu.edu/
http://student-rules.tamu.edu/
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semester varies depending on activities in which we engage, but will
likely be between 100 and and 200. That raw score is converted to
a percentage before it is combined with scores for other graded as-
signments to create a weighted sum of your assignment grades (on a
scale of 0–100).

Note that your course grade may not correspond to the weighted
sum of your assignment grades, because the Student Handbook (Sec-
tion 8.3.1) requires that all students’ grades in any lockstep course
must not average to higher than 3.00. Consequently, if the average
course grade in this section exceeds 3.00, I will adjust some grades
downward to comply with the policy. This process is not like curving
grades, as it will not necessarily result in any student getting an A or
A+ or a D. Instead, I will follow this procedure:

1. I will assign a weighted numerical score to each student based on
the weights and standards described here. Assuming the average
does not exceed the 3.00 threshold, the grading process is finished;
otherwise, I’ll take the following steps.

2. The student who receives the top score in the class will get the
letter grade that corresponds to that score in Table 3.

3. Any students whose numerical scores correspond to a C+ or less
in Table 3 will receive the grades to which their numerical scores
correspond.

4. I will adjust the grades of the remaining students between the top
grade and C+, making the minimum changes necessary to reach
the 3.00 average.

Under this approach, no student who earns a C+ or below will have
their grade reduced, which prevents the possibility of such students’
academic standing, perhaps already shaky, from being worsened by
this adjustment process.20 And no student who earns a grade above 20 The Student Handbook § 9.2.2.1

calls for dismissal of students who do
not maintain at least a 2.33 GPA (C+
average).

a C+ will have it reduced below C+; the adjustment process should
not imperil students’ standing if they performed satisfactorily in this
class.

In effect, this policy demands that you be competitive with your
peers, not something I find conducive to learning. But this policy is
beyond my control. I generally publish the range, mean, and median
scores for important assignments when I finish grading them. If you
want a B+ or higher in the class, you need to work to make sure that
your scores are generally well above the mean/median.

Academic Integrity Statement and Policy.
An Aggie does not lie, cheat or steal, or tolerate those who do.



larw i: legal argumentation (orientation version) 18

For additional information, please visit http://aggiehonor.tamu.
edu and the law school Student Handbook.21 21 Available at http://law.tamu.

edu/docs/default-source/

current-students/Student-Handbook.

pdf?sfvrsn=2.Law School Disability Policy. The Americans with Disabili-
ties Act (ADA) is a federal anti-discrimination statute that provides
comprehensive civil rights protection for persons with disabilities.
Among other things, this legislation requires that all students with
disabilities be guaranteed a learning environment that provides for
reasonable accommodation of their disabilities. If you believe you
have a disability requiring an accommodation, please contact the As-
sistant Dean of Students, Rosalind Jeffers. Due to the law school’s
policy of testing anonymity, students should not discuss their dis-
abilities with professors. For assistance, students should consult with
Dean Jeffers. For additional information visit http://law.tamu.edu/
current-students/student-affairs/exam-accommodation.

Course policies specific to my sections

Statement of inclusion.22 You belong here. So do your class- 22 This statement is adapted from one
developed by Dr. Kerry Enright, and
shared by her via personal communica-
tion, May 7, 2017, with permission for
me to re-use.

mates. You belong here if you had great teachers and positive ex-
periences of schooling. You belong here if schools and society have
crapped on you and your community. You belong here if you are
Sikh, Muslim, Jewish, Christian, Buddhist, Hindu, Atheist, Secu-
lar Humanist, or Pagan. You belong here especially if you are still
figuring out what and who you are. You belong here if you are doc-
umented, DACAmented, or undocumented. You belong here if you
are a person of color, or “white,” or perceived to be white, or mixed,
or perceived to be a bunch of things that you aren’t. You belong here
if you have an exceptionality or disability, are differently-abled, or
are neurotypical. You belong here if you identify as gender non-
conforming or LGBTQIA, or if you’re still learning what some of
those letters mean. You belong here if you grew up speaking like an
NBC news broadcaster, or your abuelita’s language, or if you style-
shift from one kind of English to another or code-switch from English
to another language of heart and home and back again. You belong
here if your mom was a professor or if you were the first one in your
family to graduate from high school. Whatever your body type, ap-
pearance, talents, abilities, identities, histories, or backgrounds, you
belong here if you are here to learn and to be humane, inclusive,
respectful, rigorous, and just toward the others who are here to learn.

Academic freedom. Academic freedom is a cornerstone of higher
education. Within the scope and content of the course as I have de-

http://aggiehonor.tamu.edu
http://aggiehonor.tamu.edu
http://law.tamu.edu/docs/default-source/current-students/Student-Handbook.pdf?sfvrsn=2
http://law.tamu.edu/docs/default-source/current-students/Student-Handbook.pdf?sfvrsn=2
http://law.tamu.edu/docs/default-source/current-students/Student-Handbook.pdf?sfvrsn=2
http://law.tamu.edu/docs/default-source/current-students/Student-Handbook.pdf?sfvrsn=2
http://law.tamu.edu/current-students/student-affairs/exam-accommodation
http://law.tamu.edu/current-students/student-affairs/exam-accommodation


larw i: legal argumentation (orientation version) 19

fined them, it includes the freedom to discuss relevant matters in the
classroom. Along with this freedom comes responsibility. Students
are encouraged to develop the capacity for critical judgment and to
engage in a sustained and independent search for truth. Students are
free to take reasoned exception to the views offered in this course
and to reserve judgment about matters of opinion, but they are re-
sponsible for learning the content of any course of study for which
they are enrolled.23 23 Language adapted from the American

Association of University Professors
“Joint Statement on Rights and Free-
doms of Students.”Assignment deadlines. You will receive no credit for assignments

that are turned in late. This is a harsh rule, but it reflects the reality
that if you fail to file court documents on time your client’s claim can
be entirely barred and you can face malpractice claims. Note, however, that
you may receive partial, or even full, credit for an assignment that
you arrange with me to submit after the posted deadline. The key is
that you must make such arrangements before the deadline. If you
have planned or scheduled religious observances during the semester, you
should discuss them with me during the first week of classes so that we can
make accommodations.

Grading disputes. If you believe I have given you an unfair or
inappropriate grade on an assignment, you may dispute the grade by
delivering a professionally written memo to me explaining why you
believe you deserve a higher grade. Write the memo and send it to
me at least forty-eight hours, but no more than fourteen days, after
receiving the grade to which you object.



Weekly reading & activity schedule

Return to Table of Contents.
DRAFT! Note: This version of the course pack is provided for Ori-
entation Week. Many of the chapters after the Orientation Week
chapter are marked “Draft.” Prof. Larson will post a version with
the updated Week 1 chapter during Orientation Week and a version
with all other chapters updated shortly thereafter.

Table 4 summarizes the weekly readings and activities for the
semester. The schedule in this course pack is organized by “weeks”:
1–12. Generally, you should think of a week as running from Sunday
through Friday (you get a day off on the weekend).24 Thus, week 24 Practically speaking, you can take

either Saturday or Sunday off. I’m just
assuming for my own convenience that
it will be Saturday. If you want to take
Sundays off, post their deliverables on
Saturdays.

1 runs from Sunday, August 25 to Friday, August 30, 2019. I may
ask you to post homework exercises or do other tasks earlier in the
week. When I refer to work that should be done at the “beginning of
a week,” that may mean you are expected to have something done on
a Sunday night (or Saturday, if you prefer not to work on Sunday).
In fact, some major assignments in all sections of larw I are due on
Sunday nights at 10:00 p.m. Central time.

So generally, there are three “Deliverables” days each week that
you might be required to submit something. This schedule requires
you to front-load the work of the week, with two deliverables (Sun-
day and Tuesday) before our first class of the week; you should thus
probably schedule some time on Monday night each week to work on
this class. For orientation week, you should follow the instructions
in the orientation chapter.25 25 See page 23

This fall, deliverables are due Sundays at 10:00p.m., Tuesdays
at 10:00a.m. (that is, before class), and Fridays at 10:00p.m. You will
refer to the chapter in this course pack for each week to see details.
Thus, for Week 1, during which we meet on Tuesday, August 27, and
Thursday, August 29:

• Sunday deliverables are due at 10:00 p.m. on Sunday, August 25.

• Tuesday deliverables are due at 10:00 a.m., before class starts (in
either of my sections) on August 27.

• Friday deliverables are due at 10:00 p.m. on Friday, August 30.
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Note that the deadlines for orientation week, August 19 through
August 23 were different and are described below in the chapter on
Orientation Week.26 26 See page 23.

Names for texts are abbreviated as indicated in the section on
required course texts starting at page 11. The name of each week will
be a hyperlink to that chapter of this course pack. You will check
each week’s chapter before doing anything else.

Remember: Sunday and Tuesday deliverables are due the Sunday
and Tuesday before the first class for a week; e.g., Week 1’s first class
is Aug. 27, but the week’s Sunday deliverable is due Aug. 25 and
Tuesday deliverable due Aug. 27 before class.

A dagger (†) next to an item indicates that it has an unusual
schedule. So, for example, an item may appear in the Tuesday De-
liverables column but not be due before class on Tuesday or not until
class on Thursday. See the course pack chapter for that week for an
explanation.

Some labels have meaning with reference to exercises on Eli Re-
view: “Eli”: Eli Review post; “PR”: Eli peer review; “Rev.”: Revision
of previous exercise.
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Week/meeting dates Sunday Tuesday Friday
Readings & notes Deliverables* Deliverables Deliverables

Week 1 (Aug. 27/29) Rev: Belle email 1 A/C Rule Eli: Case chart
ALW, Chs. 3, 4, 5, 6; Garner § 17.
Review Ronningen; read Togstad.

Week 2 (Sept. 3/5) PR: Case chart Eli: Rule explanation ICW assignment
ALW, Ch. 7; Garner §§ 11.22 & 11.32;
Paul W. Abbott Co. (twen).

Week 3 (Sept. 10/12) Eli: Belle email 2 PR: Belle email 2

ALW, Chs. 8, 9; Garner § 11.27. ICW assignment

Week 4 (Sept. 17/19) Case charts (twen) †Eli: Draft Memo 1 PR: Draft Memo 1

ALW, Ch. 12; ICW assignment
Garner §§ 1.29–1.34, 4.21–4.23. Research prob 1

Week 5 (Sept. 24/26) Major assignment: (twen) None Research prob 2

Memo 1. DUE SEPT. 15! ICW assignment

Week 6 (Oct. 1/3) None Rule & case charts (twen) ICW assignment
ALW, Chs. 13, 14, 15 & App. A.

Week 7 (Oct. 8/10) None Eli: Full draft memo 2 PR: Memo 2

ALW App. B; Research prob 3

Fall break None None None
Enjoy your break!
Memo workshop xxxxupdate, Oct. 12, 4pm

Week 8 (Oct. 22/24) Major assignment: (twen) None ICW assignment
ALW Ch. 16. Memo 2. DUE OCT. 20! Research prob 4

Week 9 (Oct. 29/31) None None Core Grammar post-test
ALW, Chs. 10, 11; Research prob 5

ICW assignment

Week 10 (Nov. 5/7) Email conf. agenda PR: Rule & case charts ICW assignment
No class sessions! Eli: Rule & case charts Research prob 6

(Student conferences)

Week 11 (Nov. 12/14) Eli: Draft Memo 3 disc PR: Memo 3 disc None
Memo workshop, Nov. 15, 4pm

Week 12 (Nov. 19/21) Major assignment: (twen) Practice citation exam Citation exam in class 11/21!
Memo 3. DUE NOV. 17!

Table 4: Weekly schedule. See
previous page for key to sym-
bols and labels.

https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14867011&courseID=259594


Orientation week

How weekly chapters work. Each week in this course has a Image “Courtroom” © 2014 Karen
Neoh. Used with permission. CC-BY-
2.0 license.
Return to Table of Contents.

Return to Weekly Schedule.

chapter in this course pack. Each chapter begins with two sum-
maries, titled “What you will read for this week” and “Summary
of what we will do this week.” Before class on Thursday of every
week, you should read at least this part of the chapter for the next
week so you can ask me questions in class if you do not understand
what I will expect from you.

The first of the two summaries lets you know what I expect you
to read for the week. Managing your time and schedule will be crit-
ically important in your career as law student and lawyer. Knowing
how many pages of reading face you each week will help you plan.
Note that textbook pages are usually much easier to read than court
opinion pages, so it might take you as long to read five pages of a
court opinion as to read twenty pages of a textbook. Plan accord-
ingly.

The second summary explains what we will do during the week. It
includes references to all the exercises you are required to do. It also

http://flic.kr/p/oKsCcL
http://flic.kr/p/oKsCcL
http://flic.kr/p/oKsCcL
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explains what I plan to do in the class sessions. Note that I reserve
the right and have the power to revise the course schedule based on
how the semester is going, and if I do so, I’ll provide a new version
of the course pack. (I won’t revise due dates for major assignments
except in extraordinary circumstances.)

Use this course pack to guide your reading. In other words, don’t
immediately read what you see listed here at the beginning of the
week. Instead, read through the chapter for each week, and it will
tell you what and when to read in proper order so that you turn in
“deliverables” on time during the week.27 27 See page 20 for a summary of deliver-

able deadlines for the whole semester.

What you will read for this week. You will read these materi-
als for this week:

• The syllabus and course policies in this course pack (about 10

pages)

• This course pack chapter (about 30 pages)

• ALW, introduction and chapter 1 (12 pages). (I will provide a PDF
of this on August 15 for students who may not be able to buy the
text until later in Orientation week due to financial aid issues.)

• Garner, §§ 17.1–17.5 (4 pages). (I will provide a PDF of this on
August 15 for students who may not be able to buy the text until
later in Orientation week due to financial aid issues.)

• Ronningen v. Hertogs, in this course pack (5 pages)

Summary of what we will do before and during this week.
Here is an overview of what you should do before this week and
what we will do during it.

• Before orientation the larw program required you to complete
the Core Grammar for Lawyers pre-test. If you have not done so by
now, be sure to do it before our first class.

• By Saturday, August 17, you will submit an “elevator pitch” about
yourself to the Eli Review platform.

• By Monday, August 19, you will perform a peer review of three
other students’ elevator pitches.

• In our first orientation class session (on Tuesday, August 20):

– We will introduce ourselves.

– I will explain why I give this course the theme of legal argumen-
tation and discuss the learning outcomes.
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– We will review the major graded assignments and course poli-
cies.

– I will explain why I require you to focus on peer review in this
class.

• By Tuesday, August 20, or as soon thereafter as possible, you
should register for Westlaw’s twen.

• By Wednesday, August 21, you will write and post on Eli Review a
brief email to your supervising attorney.

• In our second orientation class session (on Thursday, August 22):

– We will discuss how to refine legal questions with the exercise
below.

– You will perform a peer review of three other students’ supervising- Remember to bring your computer or
tablet to class!attorney emails and create a revision plan for your own email.

– We will have plenty of time for your questions regarding larw,
law school, and law practice.

Get your text and materials!

You should immediately take steps to acquire the required texts and
materials for this course. You can find the list of required items in
this course pack beginning at page 11. Note that you have reading
assignments in ALW and writing assignments below for orienta-
tion week!

Read the syllabus

The syllabus, beginning at page 9, provides important information
about course policies and the expectations we will have for each
other this semester. I will presume you are familiar with its contents
beginning with orientation week. If you have any questions about it,
you should ask during the orientation-week class sessions.

You may also want to familiarize yourself with the summary
weekly course schedule that appears starting at page 20. It will pro-
vide you a sense of which weeks during the semester will demand
your greatest attention. Note, though, that because I expect you to read
required readings and to submit exercises and assignments on the Sunday
night before we meet for class, it’s actually the weekend before a heavy-
looking week that you may be working especially hard.
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Sign up for Eli Review

We will be using Eli Review, an online course tool that allows for
frequent peer review, revision planning, and instructor supervision
of the foregoing. Sign up for Eli Review now, before proceeding to
the next section.28 You will need a course code to register for my 28 You can find instructions at https:

//elireview.com/support/guides/

student/courses/.
course; it is evince918incise. You may also find it helpful to review
the “The Basics” from the Eli Review Student Guide.29 This course 29 At http://elireview.com/support/

guides/student/.is free on EliReview until August 21, in case you need to wait for a
few days before financial aid comes in. You can pay for Eli Review
through Paypal with a credit or debit card, or you may be able to
purchase an access card from the bookstore. If you are having any
difficulty before orientation week signing up for Eli Review and
connecting to our course section, please feel free to contact me via
email.

How should we address each other?

Working in the law requires you to be sensitive to others in a variety
of ways, and one is in terms of how you refer to and address other
people. Referring to a person is talking about them to third parties.
Addressing a person is speaking to that person. Certain circum-
stances demand formality, where you will refer to or address people
with their titles and last names. Others demand informality, where
you refer to or address people by their first names. Consider these
scenarios:

• You are a new associate in a law firm. You notice that second-year
associates all refer to and address other lawyers in the firm by first
name in the office. You should do the same.

• Same as the previous example, but there are two elderly partners
to whom everyone refers as “Mr. Duggie” and “Ms. Nell.” You
should do the same.

• Same as the previous example, except you notice that when folks
in the firm refer to each other to folks outside the firm, they usu-
ally use formal titles. You should follow that practice.

• You are appearing in court in an action involving a claim for dam-
ages in a business dispute or taking the deposition of an opposing
party in the same court action.30 When you refer to or address 30 A deposition is a long interview of

a witness taken under oath, with a
written or video transcript in which
every word is recorded.

witnesses and opposing counsel, you should use title and last
name. (A judge may actually reprimand you if you do not do so.)

• You are appearing in a child-protection hearing regarding seven-
year-old Shree Gupta. Because child-protection hearings are

https://elireview.com/support/guides/student/courses/
https://elireview.com/support/guides/student/courses/
https://elireview.com/support/guides/student/courses/
http://elireview.com/support/guides/student/
http://elireview.com/support/guides/student/
http://elireview.com/support/guides/student/


larw i: legal argumentation (orientation version) 27

less formal in this jurisdiction—for example, the judge does not
wear robes, the room is arranged almost like a classroom, etc.—
everyone refers to and addresses Shree by his first name. You
should do the same.

• You are a research assistant for Professor Edna St. Vincent, who
has asked you to call her by her first name. You should do so
while meeting with her, etc., but outside of one-on-one interactions
with her, you should refer to her as “Professor St. Vincent.”

• Same as the previous example, except that you have a seminar
with Professor St. Vincent where she has asked all students to
refer to her as “Edna.” In that class and when talking with other
students in the class, you may call her “Edna.” But outside of the
seminar, you should still refer to and address her as “Professor St.
Vincent.”

• Professor St. Vincent is promoted to associate dean for student
affairs. You should now refer to and address her as “Dean St.
Vincent,” the higher title.

• Professor St. Vincent is appointed to a federal circuit court of
appeals as a judge. You should now refer to her as “Judge St.
Vincent,” and you should address her as “Your Honor."

• You are introducing a speaker—Marshall Jones—who is a law
professor visiting from another school. He also has a PhD, which
is less common for law professors than other types of professor.
You might introduce him as “Dr. Jones,” arguably the higher title,
but “Professor Jones” will also do. You might alternate between
the two titles.

As a general rule in the law, err on the side of formality. You can
always get more informal. Be conscious of whether you are going
informal only with certain types of people. For example, do you use
first names with female colleagues and formal address with male
colleagues? Do you think that represents a problem?

It is important for you to be comfortable switching between for-
mality and informality. We will practice by alternating class periods:
On Tuesdays, we will use formal address with each other, and on
Thursdays, we will use first names.

Civil discourse in this course

One challenge in any academic environment is providing a safe envi-
ronment for students to explore and debate ideas.31 For lawyers, this 31 See the syllabus section regarding

academic freedom at page 18 for
discussion of a related matter.

problem is a professional one that relates both to how we speak and
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to what we hear. As a lawyer, you will find that you must sometimes
speak respectfully to people around whom you feel either disrespect
or at least discomfort. For example, if your firm has a transgender
male client who prefers to be called “Mr. Jones,” then your obligation
to your firm and client is to respect the client’s wish—even if you are
uncomfortable with transgender folks and believe you have a right
not to have to interact with them. You will always refer to a judge as
“Your Honor,” even if you feel she has unfairly ruled against you out
of personal malice.

Similarly, you must be prepared to hear things you are uncomfort-
able with. For example, if you experienced sexual abuse as a child,
you might feel very distressed to read a case about sexual abuse.
Nevertheless, if the case relates to a legal problem you must solve,
you will have to read it. If you are lesbian attorney and the constitu-
tionality of same-sex marriage comes up in a legal problem, you will
have to listen to opposing counsel and perhaps judges make argu-
ments that you think are wrong, perhaps even evil. Out of respect for
you, I would like to issue “trigger warnings” before we discuss such
topics, but in recognition of my role as your teacher, I have to help
you come to grips with the fact that such warnings will not be forth-
coming in your career. I am always willing to talk to you, though,
before, during, or after class, about your response to what happens in
the classroom. If I can use your feedback to improve the rest of our
semester or a future semester, I will do so.

As a consequence of the speaking and listening that lawyers must
do, your grade will depend in part on your adherence to one simple
guideline: No matter what issues we discuss in this class, we will
speak and listen with respect. If you believe that anyone in class
(whether another student, the TA, or myself) is failing to comply
with this guideline, I invite you to reach out to me to discuss it.

Figure 1: Chief Judge Barbara
Lynn, United States District
Court for the Northern District
of Texas. Photo from EDTexwe-
blog.com.

Tell us who you are in an “elevator pitch”

Starting today, you should have an elevator pitch, a brief statement
about who you are that you will use when introducing yourself in
professional contexts. Consider this scenario: You are at the federal
courthouse in Dallas. Riding down in the elevator, you are standing
next to the person pictured in fig. 1. She notes that you look young,
eager, and perhaps a little nervous and recognizes you as a law stu-
dent or maybe a young attorney. She brightly introduces herself with
her name. After you do the same, she says “Tell me about yourself!”

Your elevator pitch helps a listener in a professional context know
where you “fit” in that context. It should quickly identify your cur-
rent role and where you hold it. It should tell us something about

http://mcsmith.blogs.com/eastern_district_of_texas/2012/07/texas-judges-coordinate-pretrial-proceedings-in-patent-cases-across-district-lines.html
http://mcsmith.blogs.com/eastern_district_of_texas/2012/07/texas-judges-coordinate-pretrial-proceedings-in-patent-cases-across-district-lines.html
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how you fill that role. In the case of a law student, that usually
means saying either what kind of law you are interested in or what
kind of job you want to take after law school. Of course, you may
very well not know the answer to that yet. You should nevertheless
express some kind of interest. If you do express an interest in a par-
ticular area of law, make sure you have an answer to the common
follow-up question: “What got in you interested in X?” It’s embar-
rassing not to have an answer to that one, if it’s asked, but you don’t
need to explain that in the pitch itself unless you think it achieves
some other objective.

Your pitch will tell us something about your background and
perhaps about you as a person. This might be as simple as saying
what your undergraduate training or previous work experience was.
Ideally, though, it will tell us something memorable. It should do all
this in 30 seconds or less.

Here’s an artificial example:

Howdy! My name is Martin Frankel, but everyone calls me “Gus.” I’m
a first-year law student at Texas A&M. I’m most interested in securities
regulation,32 but I’m still pretty open to other possibilities. Law school 32 If asked, Gus would say he got

interested in securities regulation
while following the trial of a childhood
neighbor for securities fraud. The
neighbor was acquitted.

is a nice change from last year: I spent six months in the Amazon
collecting monkey urine on a research expedition for Cornell’s College
of Biology.33 What kind of work do you do?

33 Though this example elevator pitch is
artificial, I actually did have a student
who collected monkey urine as part
of a research expedition! That was a
memorable part of her elevator pitch.

Note that Gus’s pitch was short, informative, and memorable. It’s
also a nice touch that he asked his listener to reciprocate. Sometimes
a conversation like this between a law student and an attorney will
result in a networking opportunity.

Your elevator pitch will change over time as your interests and
experiences develop. You will want to tailor your elevator pitch for
different audiences, too. Whenever you are going into a new situa-
tion where you expect folks to want to understand who you are, you
should think first about what impression you want to make and then
adjust your pitch accordingly.

Post your elevator pitch on Eli Review by Saturday, August
17.34 The exercise task appears as Elevator pitch on Eli Review. Before 34 Normally, you are expected to know

the three weekly deliverable deadlines,
which you will find at page 20 in the
final version of this course pack. But as
this is orientation week, I’ll spell out the
deadlines.

you post your first exercise on Eli Review, you may find it helpful
to briefly review the writing tasks section of the Eli Review user
guide.35 If you have difficulties with this assignment, reach out to me

35 At http://elireview.com/support/
guides/student/writing-tasks/.

via email before the deadline.
After you have submitted your own elevator pitch, you will per-

form peer reviews of three other students’ on Eli Review.

Post reviews of your peers’ elevator pitches on Eli Review

by Monday, August 19. Before you post feedback, watch the brief

http://elireview.com/support/guides/student/writing-tasks/
http://elireview.com/support/guides/student/writing-tasks/
http://elireview.com/support/guides/student/writing-tasks/
http://elireview.com/support/guides/student/writing-tasks/
http://elireview.com/2016/08/03/describe-evaluate-suggest/
http://elireview.com/2016/08/03/describe-evaluate-suggest/
http://elireview.com/2016/08/03/describe-evaluate-suggest/
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video on the describe–evaluate–suggest model of peer review on the Eli
Review website.36 The exercise task appears as PR of elevator pitch on 36 At http://elireview.com/2016/08/

03/describe-evaluate-suggest/.Eli Review. If you have difficulties with this assignment, reach out to
me via email before the deadline.

Core Grammar: Mechanics are critically important

The role of correct grammar, punctuation, and citation early in your
legal career is hard to overestimate. Professors, peers, and potential
employers will judge you on details that may seem quirky. I offer you
two principles and an anecdote that emphasizes them.

1. Be obnoxiously detail-oriented in examining your own work (and
the work of your team members, if you are in a law firm) for com-
pliance with grammar, punctuation, and citation rules.

2. Do not be pedantic about the legal writing of others.

Years ago at the University of Minnesota, we had outside folks come
in to judge our students’ oral argument performances. One of the
outside judges was a young-ish clerk for a federal district court
judge. These clerks are often the first to read a lawyer’s brief be-
fore the judge and may be responsible for writing a “bench memo”
to the judge, evaluating the arguments of each side on a motion or
some other issue. Depending on the judge’s work load and work
ethic, she may more or less rely on the clerk’s bench memo in making
a decision.

During a break in the judging, this clerk was talking to one of
our other judges, and he was complaining about how lawyers do
not follow the requirements of the ALWD Guide and Bluebook, one
of which is that when one uses “id.” to identify a previously cited
source, one should underline or italicize the period after it, thus: id.
or id.37 I heard our young judge exclaim: “If I see one more brief 37 See ALWD Guide rule 11.3(b) and Blue-

book rule B4.2. Note that underlining
has become an anachronism. It origi-
nated with old typewriters that could
not make italic characters, it is harder
to read than italics, and in my sections,
I prefer that you use italics instead of
underlining. You should never use both
in the same document. See Garner § 3.2.

without the periods after ‘id’ underlined, I’m going to blow my top!”
Given the power that readers like this may have over you and your

clients, you need to observe principle (1). But the failure to underline
periods after “id” likely has no bearing whatsoever on the arguments
made in a brief. So please observe principle (2) and don’t be like this
young fellow!

Many citation, grammar, and punctuation rules and guidelines ap-
pear in Garner and in the ALWD Guide and The Bluebook, but it’s not
always easy to find out how to do something. I’ve created a guide
to finding mechanics answers, which appears in this course pack at
page 148 and points to answers to the most common errors that 1Ls
have.

http://elireview.com/2016/08/03/describe-evaluate-suggest/
http://elireview.com/2016/08/03/describe-evaluate-suggest/
http://elireview.com/2016/08/03/describe-evaluate-suggest/
http://elireview.com/2016/08/03/describe-evaluate-suggest/
http://elireview.com/2016/08/03/describe-evaluate-suggest/
http://elireview.com/2016/08/03/describe-evaluate-suggest/
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As you work on your writing this semester, I will note places
where you make decisions that would be considered errors by at least
some legal readers. You should work to correct them. I will also note
if you persist in making the same mistake after I’ve corrected it. Like
your legal employers, I’ll find that annoying.

In order to help you observe principle (1), the law school requires
you to complete the Core Grammar for Lawyers program, which is
intended to improve your writing mechanics. You should have used
the credentials provided to you by the law school to do the Core
Grammar pre-test earlier this month. During this semester, you will
need to work through the lessons for any sections on the pre-test
where you did not score high enough; you will then take the post-test
to demonstrate your knowledge. See the weekly schedule at page 20

for the due date of the post-test. You can complete this effort at any
time before the due date, or even before the semester begins.

Read ALW’s introduction and chapter 1

Read the introduction and chapter 1 in ALW. Before you read, note
these things:

• With reference to “objective” analysis, writing, or argument (p.
3), I generally prefer the use of “predictive” analysis, writing,
and argument. That’s because even when you are predicting an
outcome, taking pains to consider all sides on a legal question, you
will ultimately be working to support the interests of your client.

• Pay attention to Example 1-A. You will write something very
much like this for your major graded assignments, Memo 2 and
Memo 3. Consider the extent to which it seems a natural way to
organize its contents.

• Table 1-C provides a summary of the process for “legal thinking,”
as ALW calls it. Note that these steps correspond closely to the
learning outcomes in this course.38 Roman numerals I, II, and III 38 See learning outcomes at page 10.

correspond to learning outcomes 1, 2, and 3. Roman numerals
IV, and V correspond to learning outcome 4. Ethical behavior, the
focus of learning outcome 5, runs across all these efforts.

American legal system: Primary authorities & sources of law

Read this section to help you understand critical components of the
American legal system necessary to get through larw i. It is a gross
simplification of some of the subject matter in it. You will learn much
in the next three years that will extend, complicate, and perhaps even
contradict things in this summary. Try not to freak out about it!
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This section first introduces the sources of law in the U.S. and
the courts that determine their meaning. It then takes up claims or
“causes of action,” the cases and controversies that can bring private
parties into the courtroom, and the bases for court jurisdiction; it
describes the timeline of a civil court case; and it identifies primary
and secondary sources of law and the binding and persuasive effects
they have on courts and parties.39 39 Optionally, you may wish to read

Chapter 2 of ALW, but that is not
required.

Sources of law consist of texts of two kinds: primary and secondary
authorities. Primary authority just means that a text is binding as law,
at least over some people. In other words, it creates legal obligations
or consequences. Secondary authority consists of everything else, in-
cluding commentaries, model statutes, restatements of the law, etc.
There is also a distinction between mandatory and persuasive authority.
Mandatory is primary authority that actually governs your problem,
question, or client in this case; persuasive authority is everything else.
Some folks refer to mandatory authority as “binding”—either term is
fine.

For example, in a Texas hit-and-run case, mandatory primary
authority would probably be Texas statutes and court opinions. Per-
suasive primary authority might be court opinions from other states;
those opinions are binding on folks in those other states, but Texas
courts may or may not find them persuasive. In the same situation,
all secondary authority is, at most, persuasive.

There are three branches of government in most jurisdictions in
the U.S. At the federal level, under the United States Constitution,
each branch produces primary authority, as shown in fig. 2.

• Legislative. The U.S. Congress or the state legislature has the power
to adopt statutes, though they usually require assent of the chief
executive. So, for example, the President signs or vetoes the acts of
Congress.

• Executive. The President or governor is the head of the executive
branch, which is responsible for carrying out the laws. But the
executive branch often makes laws in the form of regulatory agency
rules and executive orders.

• Judicial. The courts are responsible for interpreting the laws and
applying them in specific cases where there are disputes. Courts,
too, make laws in the form of their opinions or decisions, which are
pronouncements of common law and establish binding precedent in
the interpretation of authorities from the other branches.

There are also two (major) levels of government in the United
States—the federal or national government and the state governments.
Primary authorities are made at both the federal and state levels, and
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Figure 2: Each of the three
branches of federal govern-
ment produces primary legal
authority.

sometimes also at county or municipal levels. As a result, there are
interlocking hierarchies of authorities, a simplified depiction of which
appears in fig. 3. The elements of these hierarchies include:

• Constitutions. A constitution, depicted in blue in fig. 3, is a docu-
ment adopted at the inception of a state or national government,
and sometimes amended thereafter, that establishes the basic,
highest legal rules of the jurisdiction.

• Statute (or legislation). A statute, depicted in orange in fig. 3, is a
law adopted by a legislature and usually signed by the executive.
At the federal level, Congress passes laws that the President then
signs. As long as it is consistent with the constitution, it is the
highest authority in a jurisdiction.

• Administrative rule or regulation. A rule, depicted in gray in fig. 3,
is adopted by an administrative agency (a part of the executive
branch) that has received some delegated authority from the leg-
islature to make laws. For example, the federal Food and Drug
Administration makes regulations that have the force of law with
authority it receives under the Federal Food, Drug, and Cosmetic
Act, a statute passed by Congress and signed by the President.

• Executive order. Executive orders are not depicted in fig. 3, but at
the federal level and in most states, the president or governor can
promulgate executive orders. They are binding on the operations
of the executive branch of the government so long as they are not
inconsistent with statutes or regulations.

• Common law. At the state level, the common law—depicted in gold
in fig. 3—is a rule that creates legal rights or obligations and is
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adopted by a court with power to bind lower courts. For example,
in a case in this course pack, Lake v. Wal-Mart Stores, Inc.,40 the 40

582 N.W.2d 231 (Minn. 1998). The
case appears in this course pack starting
at page 154.

Minnesota Supreme Court determined that a plaintiff could bring
a claim for certain invasion of privacy torts that previously did not
exist in Minnesota. No legislative action authorized the creation
of this new legal right; but it immediately existed in all Minnesota
state courts.

Figure 3: Hierarchies of legal
authorities, federal and state.
Each authority must be con-
sistent with dictates of those
above it. Courts interpret au-
thorities at every level. Red bars
indicate highest interpretive
authorities for each hierarchy.

There is one more kind of primary authority—a contract. A con-
tract is a bargained-for exchange between two or more parties. Gen-
erally, the contract creates legal rights and obligations only for the
parties, and only the parties can go to court (or another kind of dis-
pute resolution, like arbitration) to enforce those rights and obliga-
tions. Contracts are most frequently interpreted under the statues
and common law of a particular state.

Courts are called on to interpret all these types of primary au-
thority, so court opinions may relate to any of them. The highest, Make sure that you figure out what

primary authority a court’s opinion
relates to first thing when reading an
opinion.

final interpretive authority for each authority depends on which hi-
erarchy the authority appears in. The U.S. Supreme Court has final
interpretive authority over the U.S. Constitution, federal statutes, and
federal rules. It does not have interpretive authority over state con-
stitutions or other laws, except if they are challenged as violating the
U.S. Constitution. The court of last resort in each state (often called
the “supreme court”) has final interpretive authority over the state
constitution, state statutes, and state common laws, so long as all are
consistent with the U.S. Constitution.
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U.S. courts

There are courts at both of the (major) levels of government in the
United States:

• The federal court system is structured according to the United
States Constitution and statutes, consisting of federal trial courts
(see the discussion of trial courts below) and appellate courts. The
trial courts are called “district courts”—each covering a state or
part of a state—and above them are circuit courts of appeal, each
usually covering a group of states. See fig. 4 for the circuit-court
“breakdown.” Appeals from circuit courts are to the U.S. Supreme
Court, which is the highest court or court of last resort in the United
States. There are several other courts and court-like entities in the
federal government. We’ll discuss them if and as they come up.

Figure 4: At the federal level,
the courts of appeal cover
groups of states. For exam-
ple, Texas is in the 5th Circuit.
Map courtesy U.S. federal
courts, http://www.uscourts.
gov/about-federal-courts/

federal-courts-public/

court-website-links.

• The state court systems are structured according to their own con-
stitutions, including trial courts and appellate courts. For example,
in Minnesota, there are “district courts,” a “court of appeals,”
and a “supreme court.” Georgia is similar, but calls its trial courts
“superior courts.” In New York, trial courts are called “supreme
courts,” there is an intermediate level for appeal, and the highest
court is called the “New York State Court of Appeals.” Make sure you understand when

reading a court opinion where the
court stands in its own hierarchy!• Texas has two courts of last resort, a “Supreme Court” for civil and

juvenile matters and a “Court of Criminal Appeals” for criminal

http://www.uscourts.gov/about-federal-courts/federal-courts-public/court-website-links
http://www.uscourts.gov/about-federal-courts/federal-courts-public/court-website-links
http://www.uscourts.gov/about-federal-courts/federal-courts-public/court-website-links
http://www.uscourts.gov/about-federal-courts/federal-courts-public/court-website-links
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matters. Under them are 14 “Courts of Appeals,” which hear both
civil and criminal appeals, and beneath them are thousands of
district courts, county-level courts, justice courts, and municipal
courts. See fig. 5 at page 37 for more details. If you would like to
learn more about the Texas judicial system, see the Texas Judicial
Branch’s online brochure The Texas Judicial System.41 41 Available at http://www.txcourts.

gov/flipbook/texas-judiciary/

judicial-system/index.html. Adobe
Flash Player required.Does this court have “judges” or “justices”? The titles that
Be sure you use the right title when
referring to magistrates, whether
writing to them or about them.

magistrates who are members of a court hold vary in surprising
ways. For instance, judges in some of the smallest state courts are
called “justices of the peace,” and members of the U.S. Supreme
Court are called “justices of the United States.” In the federal system,
no one else is called “justice.” But states have peculiar rules. For
example, members of Texas’ Supreme Court are called “justices” but
those on the Texas Court of Criminal Appeals are called “judges.”

Note that courts may interpret laws outside their hierarchies (fed-
eral courts interpreting state law and vice versa) and systems at the
state and federal levels sometimes interact in other ways, but we’ll
save those discussions for when they happen in our cases.

Causes of action and jurisdiction

The person, company, or government that brings a lawsuit or defends
against one is called a party. A party has a claim or cause of action if it
has some legal basis for seeking relief from a court for the actions of
another party. In a civil case, the cause of action usually arises from:

• A common-law tort, where the defendant has allegedly failed to
behave toward the plaintiff in a way the common law expects.

• A contract, where the parties in the case had an agreement that the
defendant allegedly breached or with which the defendant failed
to comply.

• A statute that gives the plaintiff a right against the defendant.

In a civil case, the party seeking relief from the court is the plain-
tiff, and the party against which the plaintiff seeks a judgment is the
defendant. In a criminal case, the party seeking the court’s action is the
government (usually in the person of a prosecuting attorney), and the
other party is still the defendant. Criminal cases arise from the defen-
dant’s alleged violation of a statute or agency rule. The relief sought
by plaintiffs in civil cases is either money damages (sometimes called
remedies at law), or court orders or injunctions (sometimes called reme-
dies at equity), or both. The relief sought by the state in a criminal case

http://www.txcourts.gov/flipbook/texas-judiciary/judicial-system/index.html
http://www.txcourts.gov/flipbook/texas-judiciary/judicial-system/index.html
http://www.txcourts.gov/flipbook/texas-judiciary/judicial-system/index.html
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County‐Level Courts
(519 Courts – 519 Judges)

Constitutional County Courts (254)
              (1 in each county)

Original jurisdiction in civil actions 
between $200 and $10,000

Probate and guardianship 
    (contested matters may be    
     transferred to District Court)

Exclusive original jurisdiction over 
misdemeanors with fines greater 
than $500 or jail sentence

Juvenile matters

Appeals de novo from lower courts 

or on the record from municipal 
courts of record

Statutory County Courts (247)
        (in 89 counties plus 1 
          multi‐county court)

All civil, criminal, original and 

appellate actions prescribed by 
law for constitutional county 
courts

In addition, jurisdiction over civil 
matters between $200 and 
$200,000 (some courts may have 
higher maximum jurisdiction 
amount)

Statutory Probate Courts (18)
(in 10 counties)

Limited primarily to probate 

and guardianship matters

Supreme Court
(1 Court – 9 Justices)

Final appellate jurisdiction in civil and juvenile 
cases

Court of Criminal Appeals
(1 Court – 9 Justices)

Final appellate jurisdiction in criminal cases

Courts of Appeals
(14 Courts – 80 Justices)

Regional jurisdiction
Intermediate appeals from trial courts in their respective 

courts of appeals districts

Original jurisdiction in civil actions over $200*, divorce, title to 
land, contested elections

Original jurisdiction in felony criminal matters

Juvenile matters

13 district courts are designated criminal district courts; some 

others are directed to give preference to certain specialized 
areas

374 districts containing one county and 98 districts containing 
more than one county

District Courts
(472 Courts – 472 Judges)

Justice Courts1

(803 Courts – 803 Judges2)

Civil actions of not more than $10,000

Small claims

Criminal misdemeanors punishable by fine 

only (no confinement)

Magistrate functions

State
Intermediate
Appellate
Courts

State Trial
Courts of
General and
Special
Jurisdiction

Local Trial
Courts of
Limited
Jurisdiction

County Trial
Courts of
Limited
Jurisdiction

State
Highest
Appellate
Courts

Court Structure of Texas
January 1, 2019

Municipal Courts1

(941 Courts – 1,317 Judges2)

Criminal misdemeanors punishable by fine 

only (no confinement)

Exclusive original jurisdiction over 
municipal ordinance criminal cases3

Limited civil jurisdiction

Magistrate functions

1. All justice courts and most municipal courts are not courts of record. Appeals from these courts are by trial de novo in the county‐level courts, and in some instances 
in the district courts.

2. Some municipal courts are courts of record—appeals from the courts are taken on the record to the county‐level courts. As of March 2018, 174 courts indicated that 
they were a court of record; a list is posted at http://www.txcourts.gov/about‐texas‐courts.aspx.

3. An offense that arises under a municipal ordinance is punishable by a fine not to exceed: (1) $2,000 for ordinances that govern fire safety, zoning, and public health,  
(2) $4,000 for dumping of refuse or (3) $500 for all others.

Office of Court 
Administration

Administrative 
Judicial Regions

Civil Appeals Criminal Appeals

Appeals of Death 
Sentences

Figure 5: Texas state court
structure. Map courtesy Texas
Judicial Branch, http://www.
txcourts.gov/media/1437443/

court-structure-chart-mar-2017.

pdf.

http://www.txcourts.gov/media/1437443/court-structure-chart-mar-2017.pdf
http://www.txcourts.gov/media/1437443/court-structure-chart-mar-2017.pdf
http://www.txcourts.gov/media/1437443/court-structure-chart-mar-2017.pdf
http://www.txcourts.gov/media/1437443/court-structure-chart-mar-2017.pdf


larw i: legal argumentation (orientation version) 38

is imprisonment of the defendant, or payment of a criminal fine, or
both.

When a plaintiff brings a claim against the defendant, the de-
fendant can bring other claims, too. As a result, there can be many
parties in a civil lawsuit:

• Plaintiff (almost always present). The party that initiates the suit
and makes the initial claims. There can be more than one plaintiff.

• Defendant (almost always present). The party against which the
plaintiff seeks relief. There can be more than one defendant.

• Counterclaim plaintiff and defendant (optional). The defendant some-
times makes claims against the plaintiff arising from the same
transaction or occurrence giving rise to the plaintiff’s claims. So
for example, if the plaintiff says the defendant breached a contract,
the defendant (as counterclaim plaintiff) may accuse the plaintiff
(now also a counterclaim defendant) of breaching it, too, and seek
remedies of its own.

• Third-party plaintiff and defendant (optional). Sometimes, the de-
fendant in a case will seek to bring in a third party involved in
the same transaction or occurrence that is the source of the claim
against the defendant. For example, if the plaintiff says the defen-
dant breached a contract between them, the defendant might argue
that a third party interfered in the contract. The defendant then
becomes a third-party plaintiff and the third party becomes the
third-party defendant.

• Other parties. Sometimes there is not a plaintiff or defendant; the
plaintiff is bringing the case on behalf of a minor child or other
person incapable of acting in court on her own; or the court is
adjudicating the estate of someone who has died. Sometimes an
insurance company will be listed as a party when its customer
sues or is sued. At other times, there is an intervenor or interpleader.
In these cases, the caption may indicate the lack of a plaintiff by
having a case name like In the Matter of Paper Antitrust Litigation,
or In re Estate of Miller. (“In re” is just Latin for “In the matter of.”)
We’ll discuss who those parties are when we find them.

Figure 6 illustrates a quite-simple suit where there are three par-
ties, a plaintiff (who is also a counterclaim defendant), a defendant
(who is also a counter claim and third-party plaintiff), and a third-
party defendant. As long as any of the claims made by any of the
parties has not been disposed of, the lawsuit is still alive; the plaintiff
cannot get out of the counterclaims, for example, merely by dropping
its claims against the defendant.
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Figure 6: A court case can have
dozens of parties. Here is a
simplified view of one way that
a case could develop.

A court has jurisdiction over a cause of action if the court has the
power to determine the outcome and rights and obligations of the
parties.42 Courts that can hear testimony and review documents to 42 There is both geographical and

subject matter jurisdiction. You will
learn more about them in your civil
procedure class.

determine the facts in a case are called courts of original jurisdiction.
We’ll often refer to them as trial courts. Courts that review the deci-
sions of trial courts are called appellate courts. Courts that can hear
any claim are called courts of general jurisdiction. Many state trial
courts are courts of general jurisdiction, but many states have special
courts for things like family law (divorce and child custody), housing
(landlord/tenant disputes), etc. In most cases, statutes determine or
limit the jurisdiction of courts. For example, federal courts can gen-
erally hear only those cases where there is a federal question, that is,
a cause of action arising under federal law; or where there is diver-
sity between the parties, that is, where the plaintiff and defendant
are residents of different states. Generally, state courts can hear such
cases as well (because they are courts of general jurisdiction), but the
parties—or one of them—will sometimes choose to remove a case to
federal court. There are some cases where state courts never have ju-
risdiction: For example, only federal courts may hear copyright cases
under the federal Copyright Act. As noted above, courts at the state
and federal levels sometimes interact, but we’ll save that discussion
for when it happens in our cases.

Civil claim timeline

Remember that a lawsuit can be made up of many claims (including
counterclaims and third-party claims) and that the lawsuit remains
active as long as any one of the claims in it has not been disposed
of. Thus, a civil case can have a life of many years (though most do
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not last as long as Jarndyce v. Jarndyce in Dickens’ Bleak House). Each
claim must thus be disposed of. Two broad phases during which that
can happen are the trial phase and the appellate phase, described
briefly here, after which each is described in more detail.

• Trial phase. Generally, every claim has a trial phase. Here, the par-
ties create a record of evidence regarding the claim, and the fact
finder, either a judge or a jury, evaluates the evidence and reaches
conclusions about the facts. The evidence takes the form of testi-
mony by persons and documents obtained during the discovery
process (see below). The trial court decides in favor of the plaintiff
or the defendant on the claim, applying the law to its findings of
fact.

• Appellate phase. Sometimes one or both of the parties who took
part in the trial phase are dissatisfied with the results. In that case,
they may be able to appeal. The appellate court relies entirely on
the record of the trial phase and the arguments of the parties; it
does not take new evidence. Before the appellate court, the parties
may challenge the legal determinations of the lower court. They
less frequently challenge the trial court’s conclusions about the
facts, because appeals courts tend to defer to trial courts’ factual
determinations.

Trial phase. The trial phase comes in roughly three segments:
pleading, production or discovery, and proof or trial, with the pos-
sibility of activity in pre-suit and post-trial periods. Figure 7 shows
a timeline of submissions (pleadings and motions) that parties to
a claim might make. Note that this describes one claim; a suit may
consist of many claims, and in that case, the parties may coordinate
filings about multiple claims. The major phases are these:

Pre-suit. The parties may negotiate, cajole, and threaten each other
before proceeding to a law suit. They may submit to mediation in
hopes of reaching a settlement before litigation.

If parties cannot work out a solution, they may proceed to litiga-
tion. Note, though, that most lawsuits never go to trial. For example,
according to the Florida Office of the State Courts Administrator,43 43 Florida Office of the State Courts

Administrator. Trial Court Statistical Ref-
erence Guide FY 2017–18. Retrieved from
https://www.flcourts.org/Publications-
Statistics/Statistics/Trial-Court-
Statistical-Reference-Guide

of the nearly 164,000 civil cases disposed of in Florida trial courts in
2017–18, only 0.45% of them involved a trial before a jury and 4.7% a
bench trial. The cases were disposed of this way:

• Dismissed (whether because of settlement, mediation, or as result
of motion to dismiss): 65.2%.

• Disposed by judge without trial: 20.3%.
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• Disposed by judge after bench trial: 4.7%.

• Disposed after jury trial: 0.45%.

• Default and other: 9.4%.

Pleading. The plaintiff files a complaint in which it alleges facts,
namely that the defendant committed acts which taken together
constitute the offense the plaintiff has named as its cause of action or
claim. Note that the plaintiff does not have to prove anything at this
point. The defendant has some options:

• The defendant may move the court to dismiss the complaint on
the grounds that even if all the plaintiff’s allegations were true,
the plaintiff would still not be entitled to relief.44 The defendant 44 In some jurisdictions, including Cali-

fornia, this motion is called a demurrer.
You will likely read appellate cases in
your other courses this year where there
are references to demurrers.

claims that the plaintiff has not met its burden of pleading. This is ei-
ther because the law provides no relief for the plaintiff’s complaint
(see the Lake v. Wal-Mart case45) or because the facts the plaintiff

45 Starting at page 154.alleged are not sufficient to support the cause of action. The defen-
dant may thus ask the court to dismiss the complaint “for failure
to state a claim upon which relief can be granted.” Note that the
defendant cannot challenge the plaintiff’s factual allegations at this
point; it must accept all the plaintiff’s factual claims as true. If the
defendant wins this motion, the claim is disposed of, unless the
plaintiff appeals to a higher court.

• If the defendant does not move to dismiss the complaint, or if it
does so but the court denies the motion, then the defendant must
file an answer in which the defendant admits or denies each of the
plaintiff’s factual allegations. The Defendant may also make its
own factual allegations and may offer affirmative defenses. An af-
firmative defense is a principle of law that excuses the defendant
from liability she would otherwise sustain. For example, “I ad-
mit I hit the plaintiff, but it was in self-defense.” We will discuss
examples when they arise. The defendant will later have the bur-
den of proving the factual allegations it makes in support of its
affirmative defenses.

• Remember that the defendant may also make counterclaims against
the plaintiff arising from the same transaction or occurrence that
gave rise to the plaintiff’s claim(s). The defendant can bring in
other defendants through interpleader or third-party complaints, etc.
We’ll discuss these when they come up. But each of these claims
constitutes a new cause of action, and the counterclaim defendant or
third-party defendant has the same options for responding to it as the
original defendant did to the claim(s) against it.
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Figure 7: Life of a civil claim.
Any of the possible motions,
shown in orange, can result
in an opinion from the court
explaining its decision.

If the defendant pleads affirmative defenses, the plaintiff will file
a reply pleading in which it admits or denies the allegations the
defendant made in its own defense.

It is possible that one or the other of the parties will move for
judgment on the pleadings at the end of this phase. In short, this
means that the moving party believes that there is no meaningful fac-
tual dispute between the parties, and the claim can be decided just on
the allegations and denials of the parties. Where there remain factual
disputes, the court must consider the allegations in the light most
favorable to the non-moving party. For example, if the defendant
admitted the plaintiff’s allegations from the complaint but pleaded
an affirmative defense, the plaintiff might move for judgment at this
point, if the defendant did not plead the defense properly. But the
plaintiff’s motion cannot rely on plaintiff’s denial of the defendant’s
factual allegations in the defense. If a party prevails on a motion
for judgment on the pleadings, it wins on that claim before the trial
court; the other party may challenge the trial court’s grant of sum-
mary judgment before an appellate court.

Production or discovery. In discovery, each party can request
documents from the other, submit written questions called interroga-
tories to the other that the other must answer, and conduct interviews
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under oath—called depositions—of the other party and of third parties
to produce admissible evidence.

• At least in federal court, there will be a scheduling conference with
a judge and the parties soon after the complaint to discuss the
discovery process and set a preliminary date for trial, which may
be more than a year into the future.

• Either party may make motions to direct the discovery process,
including motions to compel the other party to produce evidence,
to quash a subpoena—to prevent its operation—and to seal doc-
uments revealed to the other side. (Sealing them prevents them
from inclusion in the public record of the lawsuit.)

• At the end of discovery, either or both parties may move for sum-
mary judgment on a claim. This motion requires the court to con-
sider the evidence gathered during discovery and treat it all in
the light most favorable to the non-moving party. In other words,
if the defendant moves for summary judgment against the plain-
tiff, the court must decide whether any jury could decide in favor
of the plaintiff based on the evidence the plaintiff has produced
during discovery; the court makes this decision considering the
plaintiff’s evidence in the light most favorable to the plaintiff.
Sometimes, this is described as a determination of whether the
non-moving party has met its burden of production. That is, has the
party produced enough evidence to support its claim or defenses?
If a party prevails on a motion for summary judgment, it wins on
that claim before the trial court; the other party may challenge the
trial court’s grant of summary judgment before an appellate court.

Proof or trial. If the case survives this far, the parties will present
their evidence in a trial before a jury, or before the judge if it is a
bench trial where the judge is acting as fact-finder.

• At trial, the parties have a burden of proof. In civil trials, the plaintiff
must prove every element of its claim generally by a preponderance
of the evidence, meaning that the evidence makes it more likely than
not that the plaintiff’s factual claims are true. The plaintiff must
prove that its claims are at least slightly more than 50% likely to be
true. Some claims or motions require a higher standard of proof,
called clear and convincing evidence. And criminal trials require the
highest burden of proof: beyond a reasonable doubt.

• At the end of the trial, the jury will issue a verdict or the judge
will issue findings of fact and conclusions of law. In either case,
the rights of the parties are determined by the outcome.
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Post-trial maneuvering is also possible, with the parties making
motions for directed verdict, judgment notwithstanding the verdict (also
called “judgment non obstante veredicto” or jnov), and others. We will
discuss these as we find them.

Appellate phase. Any party whose rights were adjudicated in the
trial phase may appeal a determination by the trial court. Usually,
the party has a limited amount of time after the trial court’s deci-
sion to file a notice of appeal, which sets the appeal process in motion.
The party making the appeal is called the appellant or petitioner, and
the other party is the appellee or respondent. A new party sometimes
shows up in appeals proceedings: the amicus curiae. The Latin name
literally means “friend of the court,” and refers to an entity or group
that is not a party to the litigation but that wishes to file a memo-
randum or brief in the appeal on one side or the other. Amici (the
plural of amicus) usually make arguments grounded in public pol-
icy because they are concerned that the appeals court’s decision will
function as precedent.

In some systems, there is only one level of appeal: For example, in
Wyoming, if a party is unhappy with the trial court’s determination,
it appeals directly to the Wyoming Supreme Court, the court of last
resort in that state. In other systems, there are two or more levels of
appeal. So, for example, the judgments of federal district (trial) courts
can be appealed first to the circuit courts of appeal; from there, they
can be appealed to the U.S. Supreme Court.

An appeals court reviews the judgment of the lower court and
either affirms it, allowing the lower court judgment to stand; reverses
it, changing the outcome of the lower court’s judgment; or remands it
to the lower court with instructions for further proceedings. Often,
the appeals court will take a combination of these steps, for example,
“affirming in part, reversing in part, and remanding for proceedings
consistent” with the appeals court’s opinion.

Court opinions and precedent

Technically, the things we read in the law are not “cases,” though
they are often called that. Instead, we read opinions and decisions
that courts write to dispose of claims or motions made by parties
regarding claims. An opinion is a written explanation by a judge or
court of a decision in a case. Many opinions can be associated with a
case: The trial court judge may write opinions in response to parties’
motions to dismiss and for summary judgment or she may write a
text called “findings of fact and conclusions of law” (or something
similar) to explain the final outcome of the case at trial. There may be
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multiple levels of appellate review; and if an appeals court remands
a case for further proceedings, the whole process can start over. All
written opinions can function as authority in future cases, though
their weight—for example, whether they are mandatory or not—may
vary.

An important principle governs the use of precedents in the
American legal system: Courts should decide new cases the same
way they have decided relevantly similar past cases. Such an ap-
proach can be seen has having two important consequences. First, it
should be just in that the law should treat similarly two persons in
similar circumstances. Second, it should be efficient so citizens can
predict the legal consequences of their actions and plan accordingly,
because courts generally don’t issue “advisory opinions” to say what
they would do if a citizen took a particular action in the future.

As a result of those principles, most courts are bound to a greater
or lesser degree to follow precedents, an attitude sometimes referred
to as stare decisis, which means to stand with what has already been
decided. Trial courts are bound to follow the precedents set by the
appeals courts that have jurisdiction over them. Appellate courts are
bound to follow the precedents set by courts of last resort, and all
courts in the U.S. are bound by the precedents of the U.S. Supreme
Court. In theory, even the U.S. Supreme Court is bound by its previ-
ous decisions, though the Court has a number of ways around that
restriction, and sometimes it simply ignores it.

But what part of a previous decision is binding? That’s a tricky
question. Often court opinions will spend a great deal of time dis-
cussing facts of the case, including facts that may not be essential for
resolving the case. Sometimes, the courts will consider hypotheticals,
what the court might have done if the facts or law had been different.
What is important for an opinion’s precedential value are the facts and le-
gal reasoning that mattered to the court in making its decision regarding a
claim. Law teachers use two Latin terms to describe these concepts:

• Ratio decidendi (Lat. the rationale of the decision) describes only those
facts and reasoning essential for the court to explain that particular
decision in that particular case. This is the only part of an opinion
that has precedential value; it is the only part binding on lower
courts or future sittings of the court writing the opinion.

• Obiter dictum (Lat. something said by the way; pl. obiter dicta; some-
times just “obiter,” “dictum,” or “dicta”) describes all other facts,
hypotheticals, and arguments. Dictum is not binding on any court,
but it can nonetheless be persuasive to later judges.

Sadly, it’s not always possible to figure out whether something is
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dictum or not. What’s more, dictum in one case opinion can signal
the court’s likely attitude regarding a topic in later cases. Attorneys
thus do not ignore dictum, and they often use it in their arguments
before courts.

Courts can respond to precedents in several different ways.
When considering a binding precedent in a present case, a court has
as many as four choices:

1. It can apply the precedent to the present case, on the grounds
that the ratio decidendi of the precedent is relevantly similar to the
present case.

2. It can distinguish the precedent from the present case, arguing that
the ratio decidendi of the precedent is relevantly different from the
present case.

3. It can criticize the precedent on the grounds that it does not pro-
vide coherent guidance to the court. This might allow the court
in the present case to ignore (or at least seem to ignore) the prece-
dent. Lower courts sometimes do this to prompt higher courts to
reconsider or clarify precedents.

4. It can overrule the precedent, if it is the court that wrote the prece-
dent opinion or a higher court.

We will watch for instances of these phenomena in the opinions we
read.

Register for course’s TWEN site

You should register for Thomson Reuters/Westlaw’s twen and sign
up for my class immediately after receiving your access cards (either
from the program on Monday of orientation week or from me when
we meet). You must register for my course, titled LARW Sec. 002 &
006, using the course password gambolputty2019. I will use twen

to distribute some materials to you, and you will use it to submit
certain assignments. You can find a student’s guide to using twen

at http://lscontent.westlaw.com/images/content/documentation/
TWEN_Student_Guide.pdf.

Writing to answer a legal question: Legal issues

Even if you were an extraordinarily good writer in your previous
training or work, you may find that legal writing is quite different.
What counts as good writing in The Atlantic, in poetry, in a literature

http://lscontent.westlaw.com/images/content/documentation/TWEN_Student_Guide.pdf
http://lscontent.westlaw.com/images/content/documentation/TWEN_Student_Guide.pdf
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course, in a science lab, etc., looks quite a bit different than what
counts as good writing in the law firm and courtroom. Sometimes
good writers find legal writing frustrating because the “formulas” of
legal writing can seem like straightjackets.

You should think of the legal writing formulas that we study this
year instead as foundations on which you can build. It is possible
to write legal prose and to have it also be good prose. But you have
to know the basics first. Two formulas that will matter a lot are the
brief/memo argument structure, which you saw in ALW Example
1–A, and creac, which we will introduce with ALW Ch. 6 in Week 1

and discuss throughout the semester.
First, we need to think about how to refine legal issues into legal

questions. Consider this hypothetical situation.

Scenario: Maria’s brother the lawyer
After you are licensed to practice law, Maria Patel—an old

friend—approaches you about a legal matter. “My brother
Michael is a lawyer,” she tells you. “Michael is a jerk, always
lording it over the rest of us that he is a lawyer. Last week, when
we met for coffee, he said, ‘It’s too bad you never got beyond
your English degree.’ He’s a complete ass!” She continues:
“Michael and I were present when our dad signed his will last
year. Dad had been a little shaky before, and he had some diffi-
culty remembering things, but we all agreed that he seemed fine
that day.”

She pauses: “Dad died a couple months ago.” You tell her
that you are sorry for her loss. “Thank you,” she says. “Anyway,
Michael filed a complaint in Federal court against the estate con-
testing the will. He’s representing himself and says that he plans
to testify that Dad was incoherent the day he signed the will.”
She starts to cry a little: “During a hearing last week, he referred
to me as ‘retarded’ in front of the judge.” You acknowledge that
she must have felt terrible when he did that. “I did! But I’d like
to know whether it’s unethical for him to be both a lawyer and
a witness in the same case. If it is, I’m going to file an ethics
complaint against him!”

As a lawyer, you might recognize a great many issues here:

• The competence of a testator at the time of the making of a will
is an important issue. If old Mr. Patel was incompetent when he
executed his will, the will may not be valid.

• There are court rules about whether a lawyer must be disqualified
in a particular case before the court. Those rules operate indepen-
dently of ethical rules about lawyer conduct.
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• You wonder whether the use of insulting language in front of the
judge violates ethics rules or local court rules.

• A case about a will would normally not be in federal court unless
the parties—Michael and the estate, in this case—are residents of
different states. The court might not have jurisdiction here.

• You know that it is sometimes practically unwise to file ethics
complaints against lawyers in pending actions, as courts may
regard it as harassing activity.

But Maria’s question does not arise from these issues. Her question
relates to the ethical consequences of Michael being both witness and
lawyer in the same case. You might make a first effort at framing the
legal question this way:

Under Texas rules of lawyer ethics, is it permitted to be both lawyer
and witness in the same legal proceeding?

Here are guidelines for when you initially frame a legal question:

1. If possible, frame it as a yes-or-no question. Your answer can still
be “maybe” or “probably,” but yes-or-no questions (and their
answers) are the easiest for your reader to understand. In Maria’s
case, for example, the question posed above is better than this:
“Under what circumstances, if any, can one be both a lawyer and
witness in the same legal proceeding?”

2. Include in the question any facts that you think—at this stage—
may be relevant to finding the answer to the question. This is
tough when you are just getting started, because you have not yet
done any research, so you don’t know what facts are relevant. For
example, is it relevant that Michael is representing himself in the
estate case? If so, you might phrase the question this way: “. . . is
it permitted for a lawyer representing himself to be both lawyer and
witness. . . ”

3. Carve away from the question any issues that you have not been
asked to resolve. In Maria’s case, for example, she narrowed her
request of you in the last two sentences to the ethics of Michael
being both lawyer and witness in the same proceeding. Do not
spend your time answering questions relating to the other possible
issues identified above.

4. But make note of any legal issues that you carved away in the
previous step. Being a good lawyer means identifying issues of
which your client should be aware and for which you can provide
services. For example, you might ask her if she wants to you reach
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out to the lawyer for the estate (who probably does not represent
her) to check on the disqualification and jurisdiction issues.

If possible, confirm with your client or the person assigning the work
that your framing of the legal question will provide the answer they
want. In the Maria example, you might send her an email later in the
day saying, “I understand you want me to determine under Texas
rules of lawyer ethics, whether it is permitted to be both lawyer and
witness in the same legal proceeding. Is that correct?”

Now you try it! Here is another hypothetical scenario for you.

Scenario: Belle at the Ball
You are Artie Smith, an attorney in Minneapolis at Duggie

& Nell. You receive the following email from the partner who
supervises you, a securities lawyer named Belle Leung.

FROM: Xiaobao “Belle” Leung <XLeung@DougieNell.com>
TO: Artie Smith <ASmith@DougieNell.com>
SUBJECT: Need you to look into something for me
Artie,
I need you to research a question for me. I was at the Art

Boosters’ Ball two weeks ago, and Nur Abdelahi came up to me
to talk about a painting she bought almost exactly two years ago.
Neither the firm nor I have ever done any legal work for Nur,
but she knows that I’m a lawyer interested in art. She learned
immediately after buying it from Shy Hulud that it is a forgery.
She didn’t make a fuss at the time, because she had other deals
that Shy was involved in, and she just hasn’t gotten around to
suing Mr. Halud.

We were chatting over the hors d’oeuvres and champagne
toward the end of the evening, and the music in the background
was pretty loud. I told her that art is not my area of specialty,
and that I prefer to speak to clients in the office, rather than at
parties, etc. But she was insistent, she’s a big donor to the ball,
and as an organizer of it, I wanted to keep her happy.

She wanted to know—with the two-year anniversary of the
purchase coming up—whether she needs to be worried about
the statute of limitations on her claim. I told her that sales under
the UCC have a four-year statute of limitations. She was very
happy with my answer and said she’d relax and take her time
bringing a claim. I realize now that my advice may have been
wrong.

I need to know what the odds are that I established an
attorney-client relationship with Nur. Please get back to me
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about this as soon as you can.
-Belle

You are aware that a statute of limitations is a statute that limits
the time after an event in which parties can bring a claim in court,
and the UCC or uniform commercial code is a Minnesota statute that
governs contracts for the sale of most tangible goods, though you
can’t remember if it covers sales of art works. You recall that parties
to a written purchase contract can shorten the statute of limitations
by contract between them. You know that an attorney-client relation-
ship is a prerequisite to an attorney malpractice claim, but you don’t
remember the rule for attorney malpractice in Minnesota.

Write a first attempt at the legal question, following the guidelines
just given, and prepare a list of any issues you carved away that you
may wish to raise with the “client.”

Write an email to Belle Leung and post it on Eli Review be-
fore we meet for our second orientation-week class session.46 Follow 46 Normally, you are expected to know

the weekly deliverable deadlines, which
you can find at page 20. But as this
is orientation week, I’ll spell out the
deadlines.

these instructions:

• Read §§ 17.1–17.5 in Garner.

• In Microsoft Word, write an email to Ms. Leung that conforms
to the standards in Garner. Type the “To:,” “From:,” “Date:,” and
“Subject:” lines manually into your word processor, followed by
the body of your message and a signature block.

• In your email, ask Belle to confirm the legal question that you
are researching, noting those things you are not researching for
now. Follow the guidelines on formulating a question above at
page 48. Note: Do not attempt to answer the legal question now. We’ll
discuss that next week. This exercise is just to decide what the legal
question is.

• Give special attention to whether and how you refer to the pos-
sibility of a malpractice claim, as that’s a touchy subject for most
lawyers.

• Save the Word document in your cloud folder so you have it for
later.47 47 See instructions for setting up an

automatically synched folder on page
12.• Copy your email from the Word document and paste it into Eli

Review in the task called Belle email 1.

In our second orientation-week class session, we’ll work on peer
reviews of this exercise, and you’ll prepare a revision plan for your
email.



larw i: legal argumentation (orientation version) 51

An important note about narrowing questions. When you
are attempting to solve a legal problem in practice, you will usually
try to narrow it to a series of legal questions, each of which com-
prises several legal issues. From a practical standpoint, you will often
set aside many questions or issues. The previous exercise is a good
example of that. When you are taking your exams in other classes
later this semester though, you will not want to narrow questions.
You will instead spot as many issues as possible, offer the legal rule
for each issue you spot, and then answer how you think that rule
comes out in the exam question. The goal is to show your professor
on the exam that you know the legal rules and how to spot where
they might apply.

In legal analysis, research, and writing, spotting issues and know-
ing the rules that govern them are very important skills, but ulti-
mately, to provide a meaningful solution to a legal problem you must
narrow it to a particular legal question or set of questions. In short,
writing a predictive legal analysis is very different than writing a
law-school exam. Don’t try to do the one as you would the other.48 48 Note, though, that some professors

may structure final exams in the form
of hypothetical memos or the like.
There, you’ll be writing a hybrid sort
of thing. We can talk about that later
this semester if it happens in your other
classes.

Read Ronningen v. Hertogs

Read Ronningen v. Hertogs, in this course pack. Thinking back to the
summary of the American legal system above,49 be sure that you can 49 See page 31.

answer the following questions:

• Is this primary or secondary authority?50 50 See discussion of sources of law at
page 32.

• Find Appendix 1 in the ALWD Guide.51 Locate the page for Min- 51 This corresponds to Table 1–United
States Jurisdictions in The Bluebook.nesota. Where in the Minnesota court hierarchy is the Supreme

Court? Is it a trial court, appellate court, or court of last resort?
(Challenge question: At the time this case was decided, how many
levels of appellate review were available in Minnesota and how
many are available now?)

• Is this opinion mandatory authority? If so, who does it bind?

• Does this opinion make common law or does it interpret enacted
or statutory law?

• This opinion is from 1972. What kind of primary authority since
then could have changed or overruled this opinion? Who would be
able to promulgate such authority?

• Identify the plaintiff(s) and defendant(s). Identify the appel-
lant/petitioner(s) and appellee/respondent(s).

• What was the cause of action in the trial court?
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• How far did the case get in the trial court? Pleading stage, discov-
ery stage, trial stage?52 52 See the discussion of these phases of

trial at page 40.
• Did the court here apply, distinguish, criticize, or overrule any

precedents? If so, which ones?53 53 See the discussion of how courts treat
precedents at page 46.

As we’ll see next week, when you are required to read a court
opinion in this course, I will assume that you can answer all these
questions (and more) if I call on you in class. We’ll also discuss how
to read opinions with an eye toward solving a particular legal prob-
lem.



Week 1 (Aug. 27/29)

DRAFT! Note: This version of the course pack is provided for Ori-
entation Week. Many of the chapters after the Orientation Week
chapter are marked “Draft.” Prof. Larson will post a version with
the updated Week 1 chapter during Orientation Week and a version
with all other chapters updated shortly thereafter.

What you will read for this week. You will read these materi- Return to Table of Contents.
Return to Weekly Schedule.als for this week:

• This chapter of the course pack (8 pages)

• ALW, Chs. 3, 4, 5, 6 (50 pages)

• Garner § 14 (6 pages)

• Ronningen v. Hertogs, 199 N.W.2d 420 (Minn. 1972), in this course
pack at page 163 (5 pages, but you’ve already read it a couple
times, right?)

• Togstad v. Vesely, Otto, Miller & Keefe, 291 N.W.2d 686 (Minn. 1980),
in this course pack at page 175 (12 pages)

Summary of what we will do this week. Here is an overview of
what we will be doing this week.

• By the Sunday before we meet, you will post a revision of the Belle
email 1 exercise.

• Before our first class session this week, you will write a proposed
legal rule for formation of an attorney-client relationship and post
it to Eli Review.

• In our first class session this week (formal address):

– We will continue to develop the skill of reading legal authorities
carefully (see ALW chapter 3).

– We will explore how to synthesize a legal rule from authorities
based on ALW chapters 4 and 5.
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– We will examine your effort to write a rule for whether an
attorney-client relationship is formed.

• In our second class session this week (informal address):

– We will discuss the utility of case charts and outlines and how
to make them.

– I’ll introduce you to a third case to help with analyzing Ms.
Leung’s legal problem. (You’ll read it for next week.)

– I will introduce you to the Interactive Citation Workbook or icw,
in which I’ve assigned work for you due several Fridays during
the semester, starting with Week 2.54 Your TAs and I will an- 54 You can find details starting at page

115.swer any questions about icw assignments over the course of
the semester.

• For the last deliverable of the week, you will post a case chart and
outline for Ms. Leung’s problem on Eli Review (see ALW chapter
5).

Recapping last week

Last week, we covered some course preliminaries, you wrote and
peer-reviewed elevator pitches, you read an overview of the legal
system, and we began considering how to focus a legal question.
You wrote an email to lawyer Belle Leung, had it peer-reviewed, and
created a revision plan. You read the first of three cases that might
assist you in solving Ms. Leung’s legal problem.

Before we move on to this week’s material, do the following exer-
cise and post it by the Sunday deliverable deadline.

Revise the Belle email 1 exercise and post it on Eli Review.
Revise the Belle email 1 exercise you did last week55 based on the 55 See page 50.

revision plan you created on Thursday. Post it on Eli Review to the
assignment titled Revision of Belle email 1.

This week’s focus is on finding legal rules

Image “Monopoly” © 2009 Mike
Fleming. Used with permission. CC-BY-
2.0 license.

If you have played any board games—for example, Hasbro’s Monopoly—
you know that they have rules. Folks sometimes find themselves
fighting while playing such a game over what the rules actually are
or how they apply to the current situation in the game. If you are
prone to such arguments, your family likely told you that you would
make a good lawyer. We shall see!

Before that, though, you’ll read about how to read legal authorities
critically and with the proper focus to solve a legal problem.

https://app.elireview.com/unit/student/revision-plan/module_id/6069/reviewable/36274
http://flic.kr/p/5PWToo
http://flic.kr/p/5PWToo
http://flic.kr/p/5PWToo
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Read ALW, Chapter 3

Read chapter 3 of ALW, but skip section II. Reading Statutes until later.
As you read, note these things:

• Note that Table 3–A suggests that you will need to go through
a legal text at least three times in order to engage with it criti-
cally. Do not assume that you can get what you need from a case in
one reading. If you will rely on a case in your argument, you must
understand it very thoroughly.

• ALW’s treatment of the court’s reasoning in one paragraph on
page 51 is disappointing, especially given the comment of Garner
§ 14.3(d) (which you will read below). What you must do in this
class is consider how similar the reasoning in the case is likely to
be to a court’s reasoning in your problem.

• Allow me to reiterate a statement on page 52 that should be in
bold and italics: You should never quote or cite to a synopsis of a
case prepared by the court’s clerk or by a commercial service such
as Lexis or Westlaw.

• Table 3–O provides a list of questions you should ask when read-
ing a case critically. Note that you may not have to read the cases
in your textbooks in other classes quite so thoroughly. But when
you are reading an opinion to solve a legal problem, you need to
understand it very thoroughly.

• Table 3–O’s last question is “What new words should you look
up?” My advice: During your first year in law school, look up
every word that you don’t know and every word you think you
know that seems to be used in a special, legal way. This should be
the first question you ask, not the last.

Briefing a court opinion

Read Garner § 14. Briefing a court opinion is summarizing it in a
way that is useful for a particular purpose. Garner shows two exam-
ples of briefs, and you no doubt saw others during orientation week
and in materials for other classes. You may have purchased commer-
cial briefs of cases in some of your classes. You may also have poked
around the internet to find advice about what format of brief works
best. But the form of brief that works best is the one that works best for
you. Just remember that summarizing a case for a particular purpose
might mean that you brief the same case differently depending on
what your purposes is. Consider these circumstances:
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1. You might read an opinion for your Torts class that illustrates an
important rule of law regarding negligence. Your goal in briefing
it might be to identify the rule, the policy that underlies the rule,
and the facts of the case that are important for applying the rule
in the case. You might not be at all interested in the fact that the
complaint was against an attorney for professional negligence or
malpractice.

2. Of course, the version of the opinion you read in your Torts text-
book is redacted, edited specifically for purposes of teaching Torts.
Thus, it may be missing much that you would read if you found
the full case in a reporter.

3. Now think back on the problem that Belle Leung approached you
with last week and the legal question that you extracted from it.56 56 See page 49.

If you read the same case you read for your Torts class, you would
now be interested not in the overarching question of malpractice
but instead in the threshold question of whether there was an
attorney-client relationship. The court’s discussion of that issue
may have been redacted from the case for your textbook.

4. And now you have to read a lengthy opinion’s discussion about
malpractice, when you are really only interested in the attorney-
client relationship issue.

When you brief a case that you are reading to potentially help you
solve a legal problem, you should gather about it and include in your
brief the following information:57 57 These questions build on those I

asked you to answer regarding Ronnin-
gen last week. See page 51. They build,
too, on the advice in ALW chapter 3 and
Garner § 14.

• Is this primary or secondary authority?

• Is this opinion mandatory authority for my problem?

• Does this opinion make common law or does it interpret enacted
or statutory law?

• Identify the plaintiff(s) and defendant(s). Identify the appel-
lant/petitioner(s) and appellee/respondent(s).

• How far did the case get in the trial court? Pleading stage, discov-
ery stage, trial stage?

• What was the cause of action in the trial court? Does this case ad-
dress legal issues or legal questions relating to my legal problem?

• What kind of primary authority since the date of this opinion
could have changed or overruled this opinion?

• Does the court here apply, distinguish, criticize, or overrule any
precedents? If so, which ones?
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• What facts relevant to the legal problem you are working on—
Belle Leung’s problem—appear in the opinion? It’s best to err on
the side of including facts at this point, but be careful not to waste
too much time on facts that cannot be relevant to your problem.

• Does the court discuss any policies that underlie its reasoning?
These can be very important in identifying facts about the case
that are relevant.

• For whom does the court rule overall? For whom does it rule
on your legal issue? (They don’t always turn out to be the same
party.)

• What reasoning does the court give for its holding(s)?

• Does the court adopt an express rule of law relevant to your legal
problem? Does it offer a policy rationale?

• If the court does not adopt an express rule, or even if it adopts
one but you realize there’s more to it than meets the eye, can you
synthesize a rule that explains the holding in the case?

The rule part can be tricky. Note that the example briefs in Garner
§ 14 do not even really give the rule for the cases. We’ll consider that
more as we read ALW’s chapter 4.

But first, consider the facts in the scenario about Belle Leung,
consider the statement of the question you have worked on in your
email to her, and then read and brief (in your preferred brief format)
the cases Ronningen v. Hertogs and Togstad v. Vesely, Otto, Miller &
Keefe. Hold off on putting the rule of law in your briefs until you read
ALW chapter 4.

Read ALW chapter 4

Read chapter 4 of ALW.58 As you read, consider these things: 58 Option: You may find chapter 2 of
LAFS helpful to your understanding of
this chapter in ALW.• Thinking about Ronningen and Togstad, note that there appear to be

two ways of looking at attorney-client relationships in Minnesota:
in “contractual terms,” as the Togstad court says,59 or “under a 59 Togstad v. Vesely, Otto, Miller & Keefe,

291 N.W.2d 686, 693 (Minn. 1980).tort theory.”60 Try to state the two rules as best you can using
60 Id.

principles from the cases.

• In the terms of chapter 4, consider each rule and whether it is
subject to “elemental analysis,” a “balancing test,” or a “totality of
the circumstances test.”

Write a rule for attorney-client relationships in Min-
nesota and post on Eli Review by the Tuesday deliverable deadline.
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Formulate the rule based on Ronningen and Togstad and focus it on
solving Belle Leung’s problem observing principles set out in chapter
4 of ALW. Post it on Eli on the assignment titled Attorney/client rule.
In the first class this week, we will discuss your efforts.

Citing court reporters

You will find that you must cite authorities more frequently in law
school than in most types of undergraduate writing. We will spend
a great deal of time on good citation form. For your written assign-
ments for the time being, though, we will worry only about you
getting a case’s name (or enough of it to identify it uniquely) and the
page number right. The page numbers can be a little bit of a chal-
lenge, though. Courts’ opinions are available online in a variety of
places (including Westlaw, Lexis, Bloomberg Law, and often, Google
Scholar). But when you cite a case from a particular court, you will
usually want to cite to that court’s official reporter. Table 1 in the
Bluebook will tell you, for any given court, which reporter series it ap-
pears in. You should also check out the law library’s summary, as it
is much simplified. So, for example, you would note “Togstad at 691”
to indicate the location of the quotation “On re-direct examination,
Mrs. Togstad acknowledged that when she left Miller’s office. . . ”
even though that quotation appears on page 177 of this course pack.
We will discuss this briefly in class.

Read ALW chapter 5

Before our second class session this week, read chapter 5 of ALW.61 61 Option: You may find chapters 3 and
4 of LAFS helpful to your understand-
ing of this chapter in ALW.

As you read, consider these things:

• Focus on the “tort theory” of attorney-client relationships from the
Ronningen and Togstad cases while you are reading this chapter.

• Note that if you like the “whirlybird” shown on page 77 as a way
of visualizing your outline, that’s fine, but you will still need to
turn it into a textual outline, something like Example 5-D, in order
to write your analysis.

• Rather than the form in Example 5-A, I prefer one where the prob-
lem case is arranged in a row along with each of the precedents.
That makes it easier to find comparisons on each element/factor
of the rule. I’ve posted a template for the exercise that follows on
twen.

We will discuss these matters in our second class session.

https://app.elireview.com/unit/student/assignment/module_id/6069/assignment_id/36162/deliverable_id/36320
http://law.tamu.libguides.com/c.php?g=513860&p=3510990
https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14866934&courseID=259594
https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14866934&courseID=259594
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Read ALW chapter 6

Read chapter 6 of ALW.62 As you read, consider these things: 62 Option: You may find chapter 7 of
LAFS helpful to your understanding of
this chapter in ALW.• Chapter 6 offers three different “formulas” for constructing legal

arguments at the rule-level: irac in Table 6-A, creac in Table 6-B,
and crrpap in Table 6-C. In my section of larw, we will exclu-
sively use the creac model, but note that the results of these three
approaches, when they are executed well, are indistinguishable.

• Note that ALW groups the “rule” and “explanation” sections of
creac together as “explain the law.” I don’t like this approach for
teaching 1Ls, because it’s helpful at this stage in your careers to
tease apart the efforts of stating a rule and explaining it.

• Read Example 6-D carefully. Next week, you’ll produce your first
argument in response to Belle Leung’s question. It will follow the
creac pattern closely, and this example is a good model.

• Note Coughlin et al.’s comment that “[w]riting within this pre-
scribed structure may seem confining at first.” I’ll warn you
now that we will be looking for creac in everything I ask you
to write this year. My own experience, even after nearly 18 years
as a lawyer, is that when I read one of my own arguments and
find it disorganized or hard to follow, it’s almost always because
I abandoned creac. I do play with this structure when writing
arguments, but only after I’ve first gotten it down in creac form.

Interactive Citation Workbook

Read the chapter below regarding icw assignments and their sched-
ule.63 Your first is due next week at the Friday deliverable deadline. 63 Starting at page 115.

We will discuss this briefly in class.

Friday Deliverable

After our second class session this week:

Post a case chart and outline on Eli Review by the Friday
deliverable deadline. Build the chart according to ALW’s advice, but
use the template I’ve provided on twen. The chart should analyze
Ronningen and Togstad alongside Belle Leung’s situation. When you
consider how to fill each box on your chart, it’s often helpful to think
of the 5W questions for the fact in question: who, what, where, when,
why, and how.64 Then prepare an analysis outline along the lines 64 Yes, I know “how” does not start with

‘w’ and increases the questions to six,
but you get the idea.

of Example 5-D in the text and put it in the template file after the

https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14866934&courseID=259594
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case chart. It may be easier to prepare your outline if you start it by
stating the rule as you have characterized it after discussion in class
this week. Upload the chart and outline on Eli on the assignment
titled Case chart & outline.

Over the weekend, you will provide feedback to your peers on
their case charts and outlines, posting reviews on Eli Review by the
Sunday deliverable deadline.

https://app.elireview.com/unit/student/assignment/module_id/6069/assignment_id/36119/deliverable_id/36277
https://app.elireview.com/unit/student/assignment/module_id/6069/assignment_id/36119/deliverable_id/36277


Week 2 (Sept. 3/5)

DRAFT! Note: This version of the course pack is provided for
Orientation Week. Many of the chapters after the Orientation Week
chapter are marked “Draft.” Prof. Larson will post a version with
the updated Week 1 chapter during Orientation Week and a version
with all other chapters updated shortly thereafter.

What you will read for this week. You will read these materi- Image “IMG 6182e” © 2017 Chashama,
Inc. Used with permission. CC-BY-NC
2.0 license.
Return to Table of Contents.

Return to Weekly Schedule.

als for this week:

• This chapter of the course pack (7 pages)

• ALW chapter 7 (41 pages)

• Garner §§ 10.22 & 10.32 (<3 pages)

• In re Paul W. Abbott Co., 767 N.W.2d 14 (Minn. 2009) (5 pages).
Available on twen.

Summary of what we will do this week. Here is an overview of
what we will be doing this week.

• By the Sunday before we meet, post a review of your peers’ case
charts on Eli Review.

http://flic.kr/p/WeBv4G
http://flic.kr/p/WeBv4G
http://flic.kr/p/WeBv4G
https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14867011&courseID=259594
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• By the Tuesday before we meet, post your attempt at a rule expla-
nation for the cases you have for Belle Leung’s problem.

• In our first class session this week:

– We will discuss how to write rule explanations.

– You will perform a peer review of your peers’ rule explanations.

• In our second class session this week:

– We will discuss how to write case illustrations and you will
work on one in class.

– We will discuss and work on the email that you will write to
Belle Leung early next week answering her legal question about
the formation of an attorney-client relationship.

– We will work through citation examples similar to the ICW
assignment due this coming Friday.

• By the Friday deliverable deadline:

– You will submit an ICW exercise.

We may work in class sessions on other things that I think are neces-
sary based on how you are doing so far.

Recapping last week

Last week, you submitted a revised version of your first email to
Belle Leung, we practiced developing a rule from cases and writing
case charts and outlines, and you read another case to help with
solving Ms. Leung’s legal problem. This week, we will continue to
focus on explaining the rule of law and using precedent cases to
illustrate it to prepare you to submit a short analysis in another email
to Ms. Leung.

Before we move on to this week’s material, do the following exer-
cise and post it by the Sunday deliverable deadline.

Review your peers’ case charts and outlines on Eli Review.
Review the case charts and outlines that your peers posted on Eli
Review last Friday. The Eli Review assignment is titled PR of case
chart & outline.

This week’s focus is on explaining legal rules

Once you have articulated a legal rule (as we did last week for
attorney-client relationships in Minnesota), you usually still need to

https://app.elireview.com/unit/student/activity/module_id/6069/activity_id/23504
https://app.elireview.com/unit/student/activity/module_id/6069/activity_id/23504
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explain it to your reader. This may involve defining key terms in the
rule or explaining how individual elements of the rule are applied.
After you have explained the rule, it is often helpful to illustrate the
application of the rule in previous cases. After you have completed
these tasks, you are ready to apply your rule to your client’s problem,
something you are expected to do early in week 3.65 65 See the assignment description at

page 76.Start by reading and briefing the case In re Paul W. Abbott Co.66

66
767 N.W.2d 14 (Minn. 2009). Available

on the course’s twen page. That copy
of the opinion comes from FastCase,
an online service available free of
charge to members of many state bar
associations. Note how the format of
this copy differs from those in this
course pack for Ronningen and Togstad.
Note especially that new pages in the
underlying print reporter are identified
more clearly on FastCase than they are
in this course pack.

Be sure to answer the questions needed for properly briefing a case
described above at page 56.

Add the details from Abbott to the case chart you created last
week, and adjust your outline, if necessary, to account for what you
learn from Abbott. This is the last case you will use to try to answer
Ms. Leung’s question regarding the formation of an attorney-client
relationship.

Read ALW chapter 7 intro and section 7.1

Read the introduction to chapter 7 and section 7.1 of ALW.67 As you 67 Pages 87–100.

read, consider these things:

• Finding explicit rules is easy, and finding implicit ones is harder,
which is why section 7.1 spends much more time discussing im-
plicit than explicit ones.

• Note the strategy that ALW suggests on page 92 of looking for
common denominators in cases that courts have decided the same
way. This is part of reasoning by analogy in law. You look for
similarities between cases that come out a certain way, and you
conclude that those similar characteristics are implicitly part of the
rule.68 68 See the discussion of argumentation

schemes and legal analogy starting at
90 for details.• If you are looking for common denominators or relevant similari-

ties, you should also look for relevant dissimilarities between cases
that come out differently.

• Look closely at the example in Table 7.1-G. Do you think that
“defendants accused plaintiffs of socially unacceptable behavior”
does a good job of synthesizing the rule from the cases? How
might you do a better job? How might that affect Example 7.1-H?

• ALW emphasizes at least twice69 that new law students are of- 69 On pages 93 and 96.

ten reluctant to state an implicit rule or that they do so in a way
that fails to meet their readers’ expectations. So notice how the
explanations in Examples 7.1-E, 7.1-H, and 7.1-J are created by the
lawyers. This is the work you will be paid to do as lawyer, so you
should start trying your hand at it now.

https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14867011&courseID=259594
https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14867011&courseID=259594
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• ALW makes a very important point: “Even when the court deci-
sions seem inconsistent, attorneys nevertheless assume that the
decisions are consistent.”70 When you perform analyses, you’ll 70 ALW at 94, emphasis in original.

want to follow this guideline.

• ALW provides six guidelines for writing rule explanations. Below,
I recommend you ignore one of them, I explain one, and I add
one. You should use these guidelines when you perform the rule
explanation exercise described below.

1. Write about the rules as they are today, not how they developed.

2. Describe broad principles before narrower principles.

3. Build bridges.

4. Use the present tense.

5. Quote sparingly.

6. Write for the non-lawyer.

First, I would like to add one recommendation to ALW’s six: Don’t
use attributive cues in your textual sentences when stating rules. This may
strike you as a contradiction of the way you were trained to write as
an undergraduate. For example, it might feel more natural for you to
write the textbook’s examples this way:

• Example 7.1-C: According to Oregon’s statutes, a “stop” occurs if a
person’s liberty is restrained by a peace officer lawfully present in
any place. Or. Rev. Stat. § 131.605(6) (2007).

• Example 7.1-H: According to the North Carolina Court of Appeals
and Supreme Court, a public accusation of socially unaccept-
able behavior is evidence of extreme and outrageous conduct. See
Woodruff v. Miller, 307 S.E.2d 176, 178 (N.C. Ct. App. 1983); West v.
King’s Dept. Store, Inc., 365 S.E.2d 621, 623–25 (N.C. 1988).

When you are writing an academic paper, you often need to make
clear to your reader who the source of a fact, quote, or idea is, and
you foreground the source to help the reader evaluate the weight to
assign to a claim.71 But the structure of the American legal system 71 In academic writing as undergrads,

you might also have been trained to use
hedges and “according to” statements
to set authorities into conversation. So,
for example, you could have written
this: “According to Foucault (1983), all
language use is an exercise of power,
and language has no meaning without
interpretation of its power dynamics.
Searle (1969, 1983), on the other hand,
claims that language has semantic
meaning apart from the contexts in
which it is used.” These sentences
tell your reader that other folks said
these things, who said it, and that they
disagreed. They permit you to follow
with a statement of your own synthesis.

is such that the citations alone in the two previous examples are
enough to tell law-trained readers the source of the authorities and
the weight that should be given to them. Thus, when you write about
the law in this class, avoid using the attributive cues.

There are exceptions to my guideline: One is when two courts of
equal dignity disagree about a rule—for example if one federal Cir-
cuit Court of Appeals interprets a rule one way and another Circuit
Court interprets it another way. In that situation, it may be necessary
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to discuss the disagreement and to foreground the sources. A second,
narrow exception is where you must discuss what a trial court said
vs. what the appeals court reviewing its decision said.72 There are 72 You can see an example of this in

Example 7.2-F on page 106 of ALW.also situations where it will help you to organize your writing to talk
about groups of authorities together when introducing a section.

Second, I’d like to explain the fifth of ALW’s guidelines for those
of you who do not know know grammatical terms. First, read §§ 10.22

& 10.32 in Garner.73 The “present tense” means that the verbs you 73 You may also find the section relating
to verb tense in of my summary of
verbs in the law at page 121 useful.

use indicate facts as of now, rather than facts as they were or will be.
Here are examples of the three simple tenses in English:

• Past tense: I studied law 20 years ago.

• Present tense: I study law now.

• Future tense: I will study law next year.

So in Examples 7.1-C and 7.1-H (the versions in the textbook or the
ones I presented above), “a stop occurs” rather than “a stop occurred,”
and an accusation “is evidence” rather than an accusation “will be
evidence.” Use the present tense when describing what the law is.74 74 Garner § 10.32.

But use the past tense when talking about what happened in an
opinion.75 Say that “the court held that the defendant failed,” not 75 Id.

“the court holds that the defendant failed.” Describe the facts from
cases in the past tense: For example, “In Togstad, the defendant was
an attorney,” not “In Togstad, the defendant is an attorney.” But when
talking about your problem, use the tense appropriate to the time of
the writing: “Belle Leung is an attorney and spoke to Nur Abdelahi at
an event. A court would likely conclude (or would not conclude) that
there was an attorney-client relationship between them.”

Third, I suggest that you ignore ALW’s sixth recommendation
for this semester. You are now learning to write in a way that will
satisfy other law-trained readers. Though you should not make your
language any more complicated than necessary to do that (in other
words, you should avoid legalese and highfalutin phrases in all your
writing), you will need to make your explanations even simpler when
writing for your clients who are not trained as lawyers. We will work
on that skill more next semester. For this semester, focus on meeting
expectations of your law-trained readers.

Stop, now, and perform the following exercise.

Write a rule explanation on Eli Review of the rule for form-
ing attorney-client relationships in Minnesota by the Tuesday deliv-
erable deadline. The explanation should conform to the guidelines
from ALW and me above. The Eli Review assignment is titled “Rule
explanation.”

https://app.elireview.com/unit/student/assignment/module_id/6069/assignment_id/36164/deliverable_id/36322
https://app.elireview.com/unit/student/assignment/module_id/6069/assignment_id/36164/deliverable_id/36322
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You may wait to read the rest of this chapter of the course pack
and this week’s readings until after our first class session this week.
Recognize, though, that we will discuss these materials in our second
class session, and there is a Friday deliverable, an ICW assignment.

Read ALW chapter 7 sections 7.2 and 7.3

Read sections 7.2 and 7.3 of ALW.76 As you read, consider these 76 Pages 101–128.

things:

• Be sure that you can summarize the reasons you use case illustra-
tions in your writing.77 77 See ALW at 102–03.

• Make sure you understand the parts of an illustration and their
appropriate order:

1. The hook.

2. Trigger facts.

3. The court’s (a) holding and (b) reasoning, in (a)/(b) or (b)/(a)
order.

• ALW counsels at page 110 that you should omit case illustrations
“only when the rule standing alone is absolutely clear.” This is
good advice for larw i, but next semester, when we will have
strict word counts on assignments, you may find that you have to
trade space for case illustrations with coverage of other topics.

• The section on “Choosing Prior Cases” at page 113 offers useful
advice for when you write a memorandum or brief: You don’t
want to use every case you read as an illustration. Its advice for
choosing is wise, but for the email you will write for next week to
Belle, you should write an illustration using each of the three cases
you’ve read for her situation. In future, you should take note of
ALW’s advice:

1. Choose cases first from the governing jurisdiction. That is,
choose mandatory authorities, if possible.

2. Choose factually analogous cases. That is, choose cases that are
relevantly similar or dissimilar to your own case.

3. Include both “good” and “bad” cases. In other words, do not
cherry pick cases to find only those that support your conclu-
sion.

4. If two cases illustrate the same point, perform a case illustration
with one only.
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5. Consider whether it would be better to illustrate with an older
or newer case. The answer depends on whether you want to
show a long-standing rule, currency/consistency of a rule, or
both.

6. Do not include an illustration of a case just because you cited
that case when you explained the rules. This is important. You
might find a definitive statement of a rule or principle in one
case but choose to illustrate it with another. For example, see
the second paragraph of Example 7.2-N at page 111.

• Review Examples 7.2-R and 7.2-S carefully. Example 7.2-S not only
illustrates bad organization but also violates my guideline about
not using attributive cues discussed above.78 78 See page 64.

• Note the discussion in “The Order of Case Illustrations.”79 Be- 79 At page 117.

cause in the next exercise I’m asking you to use all three attorney-
client cases for case illustrations, you should consider the advice in
this section about how to order them.

• The section titled “Writing Case Illustrations” should really be ti-
tled “Choosing How to Report Facts from Cases.” Note that the
first three of its recommendations—crop your case illustrations
carefully, be specific and concrete about trigger facts, and blur
facts that are necessary but non-critical—could be grouped to-
gether as “be as specific as necessary for your reader’s needs.” In
other words, include every detail that will help your reader assess
and evaluate your argument; blur or exclude every other detail.

• Note the reference to using the past tense at page 119. See my
discussions of verb tenses above at page 65 and below at 121 if you
are wondering about that.

• While reading section 7.3, focus on when and why you must cite
authorities in your writing. We will spend much time on citations
this semester and next. For this week and next, though, I will set a
lower bar for citations, explained in the exercise that follows and
your first graded assignment, Memo 1.1.

• Read the section on plagiarism80 carefully. Once a phrase becomes 80 At page 127.

a legal standard, you can use it without quotation marks, but you
still need to cite its source.

Submit your ICW assignment by the Friday deliverable deadline
this week. See page 115 for details. Remember: If you want to have time
to ask a TA for a reset on icw, you should plan to do the exercises a good 24
hours before they are due.



Week 3 (Sept. 10/12)

DRAFT! Note: This version of the course pack is provided for
Orientation Week. Many of the chapters after the Orientation Week
chapter are marked “Draft.” Prof. Larson will post a version with
the updated Week 1 chapter during Orientation Week and a version
with all other chapters updated shortly thereafter.

What you will read for this week. You will read these materi- Image “Books” © 2008 Terence Chang.
Used with permission. CC-BY-2.0
license.
Return to Table of Contents.

Return to Weekly Schedule.

als for this week:

• This chapter of the course pack (10 pages)

• ALW chapters 8 and 9 (43 pages) and chapter 6 (review). Note
that you’ll need to do the bulk of this well before the Tuesday
deliverable deadline.

• Garner § 10.27 (<2 pages)

• Two of the court opinions required for Memo 1.1 (which we’ll
distribute in Tuesday’s class)

Summary of what we will do this week. Here is an overview of
what we will be doing this week.

• By the Tuesday before we meet, you will try your hand at writing
a complete analysis of Belle Leung’s legal question in a second
email to her. You will perform reviews of three of your peers’ new
emails by the Friday deliverable deadline.

http://flic.kr/p/4UAn3Y
http://flic.kr/p/4UAn3Y
http://flic.kr/p/4UAn3Y
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• In our first class session this week:

– We will answer any questions you had about last week’s icw

assignment.

– We will discuss how to apply the law to the facts of your legal
problem and how to state the conclusion.

– We will discuss and plan your response to the graded assign-
ment Memo 1.1, which I will distribute during class.81 81 And which is also available on twen.

• Before our second class session this week, you will read the two
cases for Memo 1.1 that I distribute during the first class session.

• In our second class session this week:

– We will engage in a round of Citation Cup competition.

– We will discuss the passive voice and how to eliminate it in
circumstances where it is not useful.

– We will work on case charts for the Memo 1.1 assignment.

• By the Friday deliverable deadline you will submit an ICW exer-
cise and your reviews of peers’ second emails to Ms. Leung.

We may work in class sessions on other things that I think are neces-
sary based on how you are doing so far.

Recapping last week

Last week, we discussed how to write rule explanations and case
illustrations. This week, you’ll put it all together in an email to Belle
Leung where you answer her legal question. But first, you have a bit
of reading to do.

This week’s focus is on putting an analysis together

You will first read material in ALW intended to prepare you to write
a complete analysis of a legal issue. You will then review ALW chap-
ter 6 to get a good look at an example. Finally, you’ll prepare one
yourself and submit it by the Tuesday deliverable deadline. We’ll
spend some time peer reviewing these efforts during the week, but
I’ll also introduce an entirely new problem, for which you have just
over a week to prepare an analysis similar to the one you’ve done for
Ms. Leung.

https://lawschool.westlaw.com/DocForums/DocumentMainList.aspx?mainTopicID=14896043&courseID=259594&forumDBID=1169261&postingID=14896043&pagetitle=Memo+1.1+materials
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Read ALW chapters 8 and 9

There is a lot going on in these chapters, so as you read them, con-
sider the following:

• You may find it helpful to work your way through these chapters
while writing the exercise that appears below on page 76. In that
case, you may wish first to read these reading questions, browse
the chapters, read the exercise instructions below, and then work
your way more carefully through these chapters as you attempt to
perform the exercise.

• Perhaps the single largest challenge you will face as a legal writer
this semester will be keeping your statement and explanation
of rules (the R and E of creac) separate from their application
to the facts (the A of creac) in your problem. As ALW notes,
“When you explained the law . . . you focused entirely on the legal
authority; neither your client nor any of your client’s facts should
have been mentioned in your explanation of the law.” Now, as
you prepare to apply the law to your client’s situation, you must
not bring any new law (or facts about precedent cases) into your
discussion.” This need to completely separate the rule from the
application is very hard for new legal writers to understand. Don’t
stress too much if you struggle with it.

• Section 8.1 treats rule-based reasoning only briefly. As we have
seen before, the authors of ALW spend more time explaining more
complicated tasks—in this case, analogical reasoning in section
8.2—than less complicated ones—rule-based reasoning in section
8.1. You will always use rule-based reasoning when you can,82 so 82 Despite what ALW says at 135.

it will be just as common in your writing as a lawyer as analogical
reasoning. But because you are probably new to analogical reason-
ing, both the textbook and law school in general will spend more
time working on it. Nevertheless, I’ve provided some additional
comments about rule-based reasoning below.

• Follow Section 8.1’s two pieces of advice when you use rule-based
argument in your analysis: (a) “[i]ntegrate key language from the
rule into your analysis of your client’s facts” and (b) “[b]e detailed
about your client’s facts.”83 83 ALW at 132–33.

• Section 8.2 gives advice about analogical reasoning, the peculiar
reasoning of the law.84 Pay very close attention to the three steps 84 We will take the issue up in this

course pack in laters weeks, too, at text
beginning at pages 90 and 105.

(and for step 2, five substeps, and for substep 5, three or four
potential techniques) described at 136–147. You should employ
this advice in your own writing, and you should look for evidence
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of these steps (and substeps and techniques) when you review the
work of your peers.

• Study Example 8.2-W carefully, as it will make a useful model for
the exercise you will write next.

• Section 8.3 discusses counter-analyses or counter-arguments. You
may have called this “self-rebuttal” or “self-refutation” in college
writing courses before. ALW gives advice at 159 about when to
include a counter-analysis. My advice for this course is always to
write the counter-analysis and decide later whether you need to
include it or not.

• Take this advice in section 8.4 to heart: “Your application should
discuss first the argument that a court is most likely to adopt. Do
not address the weaker argument first to ‘get it out of the way.’”
Both in predictive writing like this and in persuasive writing next
semester, you should lead with the strongest arguments.

• Chapter 9 suggests that you may wish to state the conclusion
for a legal argument in three different places: at the argument’s
beginning, at its end, and at the beginning of your analysis. The
creac argument structure expects you to state your conclusion
at the beginning and end, so that’s no surprise. But the use of
the conclusion at the beginning of the application section of your
argument may be confusing to you. Note, though, the effective
way that Example 9-C does this: See the shaded language at the
beginning of the second paragraph. It states the conclusion of the
analysis, and then says “because . . .” and states a key reason for
the conclusion. You might think Example 9-C seems repetitive,
stating the conclusion three times. But in fact, this approach is
exactly what you should be aiming for this year.85 85 As you become more experienced,

you may find stylistic ways to vary the
structure. For now, follow the pattern I
am giving you.

• Table 9-D offers three “degrees of certainty.” Note first that “likely”
and “probably” likely (or probably) mean the same thing. If you
want to make a stronger claim, you can try “very likely” or “al-
most certainly.” Anything more than this level of certainly, and
you may be overstating your conclusion; anything less, and you
must acknowledge that there is a “significant risk” that a court
would rule the other way.

Rule-based reasoning

ALW’s section 8.1 omits some of the complications of rule-based rea-
soning. This section of the course pack is intended to fill that in a bit.
This section addresses some foundational vocabulary and principles
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about deductive reasoning, including the syllogism, fallacies, and en-
thymemes. It then shows the ways in which deduction is complicated
in the law.

The deductive syllogism has compelling rational force.
You are no doubt familiar with it: a major premise that states a de-
ductive rule, a minor premise that situates a particular set of facts
against that rule, and a conclusion that is compelled if one accepts
the premises. Consider the following example:

Example of a deductive syllogism (modus ponens)

Major Premise: Every square is a rectangle.

Minor Premise: ABCD is a square.

Conclusion: ABCD is a rectangle.

The magic of the deductive syllogism is that if you accept the major
and minor premises as true, the conclusion must be true. There can
be no other way. Deductive syllogisms are common in the law, and
they are at the heart of rule-based reasoning, as ALW calls it. So
consider this legal example:

A legal deductive syllogism (also modus ponens)

Major Premise (a statutory provision in the U.S. state of Hosmer): Every
person who enters a property of another without permission and with
intent to commit larceny or a felony there is guilty of burglary.

Minor Premise: Joe Perrio entered the dwelling of Chaim Perelman
without Perelman’s permission on May 8, 2017, planning to steal a col-
lection of gold coins, which in fact he did take away from Perelman’s
dwelling.

Conclusion: Joe Perrio is guilty of burglary.

Easy, right? But as you have already guessed, many legal questions
are not so easy to resolve. In fact, even this simple example may be
complicated. We’ll get to that in a moment.

The major premise can always be recast as an “if-then” statement,
where if some Operative Fact (or set of them) is true, then some Nor-
mative (i.e., legal) Consequence is applied. So, here, for example:

Major Premise in if-then form: If a person enters a property of another
without permission and with intent to commit larceny or a felony
there [the Operative Facts], then the person is guilty of burglary [the
Normative Consequence—that is, the legal consequence].

A proper legal syllogism thus has three terms. Here, the part of the
major premise beginning with If is called the antecedent,86 and the 86 Literally, a thing that “goes before.”

part beginning with then is the consequent.87 In addition to these 87 The thing that “follows closely” on
the antecedent.terms in the major premise or rule, you have the term of the present

case, the minor premise. In a properly constructed syllogism, the
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antecedent appears in the major premise and is also instantiated in
the minor premise, and the consequent appears in the major premise
and is applied to the present case in the conclusion. Another way of
thinking about this is that the major premise or legal rule licenses a
connection between the minor premise and the conclusion.

The syllogism also naturally fits with the simplest version of the
creac model that ALW describes as rule-based reasoning:

• Major premise = Rule

• Minor premise = Application

• ??? = Explanation

• Conclusion = Conclusion

The explanation from crEac is missing, but that’s because in the
simplest rule-based reasoning, there is no need for an explanation.
In fact, some teachers of legal reasoning use irac instead of creac,
where I stands for “issue.” That’s a perfect fit with the syllogism.

In logic, the application of the deductive syllogism is called modus
ponens.88 It has a partner called modus tollens89 that looks like this. 88 Latin for “the mood that affirms.”

89 “The mood that denies.”Modus tollens.

Major Premise: If something is a square, then it is also a rectangle.

Minor Premise: ABCD is not a rectangle.

Conclusion: ABCD is not a square.

The terms are different here: The antecedent appears in the major
premise and the conclusion (in negative), and the consequent appears
in the major premise and the minor premise (in negative). Never-
theless, the conclusion in modus tollens is just as compelled as that
in modus ponens; in other words, if you accept the major and minor
premises as true, then the conclusion must be true.

Looking at the modus ponens and modus tollens examples together,
you might be tempted to accept something like this:

Affirming the consequent, legal example.

Major Premise: If an attorney and a lay person enter an employ-
ment agreement for the attorney to represent the lay person, then
an attorney-client relationship exists between them.

Minor Premise: There is an attorney-client relationship between Leung
and Abdelahi.

Conclusion: Belle Leung and Nur Abdelahi entered an employment
agreement.

Affirming the consequent is a formal fallacy. A fallacy is an error
in reasoning that has the tendency to deceive. Here, the mistake is
to conclude that the only way that one can form an attorney-client
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relationship is through an employment agreement; we know that
there is another theory. In other words, the reasoner here assumed
that entering an employment agreement was not only a sufficient
condition for forming an attorney-client relationship but that it was
also a necessary condition. Affirming the consequent has a sibling
fallacy, called “denying the antecedent.”

Denying the antecedent, legal example.

Major Premise: If a witness statement is excluded under the dead man’s
statute, then it is inadmissible to prove a claim against a decedent’s
estate.

Minor Premise: The dead man’s statute does not exclude the statement
at issue.

Conclusion: The statement at issue is not inadmissible (i.e., it is admissi-
ble).90 90 This example is drawn from Kevin

W. Saunders, Informal Fallacies in Legal
Argumentation, 44 S.C.L. Rev. 343 (1993)
(citing Harry Levitch Jewelers, Inc. v.
Jackson, 573 S.W.2d 746 (Tenn. 1978)).

The court in a case where a party made this argument concluded
there were other reasons that a statement might be excluded, thus
refuting this argument.91

91 Id.

An enthymeme is an incomplete syllogism, omitting a premise
or the conclusion. Here is an example.

Minor Premise: Hillary Clinton is a Democrat.

Conclusion: So she obviously wants to curtail Second Amendment
rights.

Here, the major premise (“all Democrats want to curtail gun rights”)
is omitted, but it is certainly implied. There are many reasons why
a speaker or writer might not provide a complete argument. Some-
times, an omitted premise is obviously false, or at least shaky (like
the one in this example). Sometimes, a speaker or writer will want
to be able to deny having asserted a particular premise or conclusion
explicitly, even though she implied it. And at least since the time of
Aristotle, it has been believed that allowing the audience to supply
a conclusion or premise will enhance the audience’s belief in the
argument.

You may find the enthymeme useful in your legal practice, but in
larw this year, you should work to make all the premises and con-
clusions in your arguments explicit. There is one important exception
that we will discuss later.92 We will discuss in spring semester some 92 See the discussion at page 91 of

the argumentation scheme for legal
analogy.

other situations where it may benefit your client for you to use an en-
thymeme, but until then, stay away from them in your own writing.

Always ask critical questions when constructing or analyzing
deductions. When you construct or confront a syllogistic or deduc-
tive argument for a legal problem you are analyzing (let’s call it the
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“Instant Case”), you should assess it using critical questions (CQs).
Recast the argument in the form of a syllogism, with major and mi-
nor premises and a conclusion. If it’s an enthymeme, make any im-
plied premises or conclusion explicit. And then consider at least the
following questions:

Deduction CQ 1 Rule Question. Is the legal rule advanced a deduc-
tive one? Does the rule that functions as the major
premise actually say that the legal consequence
applies in each and every case where the operative
facts are present?

Deduction CQ 2 Jurisdiction Question. Does the body of law from
which the major premise is drawn have authority
over the persons or things in the Instant Case?

Deduction CQ 3 Authority Question. Does the particular provision
of this jurisdiction’s laws from which the major
premise is drawn govern the affairs in the Instant
Case?

Deduction CQ 4 Correct Form Question. Is the argument truly a
syllogism (modus ponens or modus tollens)?

Deduction CQ 5 Exception Precedent Question. Has any applicable
legal authority identified an exception to the rule
or is there any previous similar case where the rule
was not applied?

Deduction CQ 6 Exception Policy Question. Does the policy under-
lying the rule suggest there should be an exception
in cases like the Instant Case?

Deduction CQ 7 Feature Qualification Question. With regard to
each of the operative facts, has any legal authority
defined it or narrowed or expanded its definition?

Deduction CQ 8 Instant Features Question. Does Instant Case ex-
hibit each and every one of the operative facts in
the major premise/rule?

CQ1 requires you to step back and consider whether the rule offered
really is a deductive one. For example, if the rule is a factor test or
other kind of legal standard, deductive argumentation is inappropri-
ate here. CQ2 asks you to confirm that you’ve drawn the rule from
the right jurisdiction; a rule from Rhode Island common law is prob-
ably not applicable in Texas at all. CQ3 checks that you are applying
a relevant rule in your jurisdiction. For example, the requirements of



larw i: legal argumentation (orientation version) 76

a vehicle registration statute may be limited by their own terms to the
kinds of vehicles that are required to be registered; your case may in-
volve a motorized scooter. CQ4 asks you to examine the logical form
of the deduction and consider whether it may be a fallacious form
like affirming the consequent or denying the antecedent. CQs 5 & 6

consider whether there has been or should be an exception to the rule
for cases like the Instant Case. Remember the vehicle-in-the-park ex-
ample we discussed in Week 1: Imagine a person who needs a heavy,
motorized wheelchair that travels at high speed uses her wheelchair
in the park. Even if it would otherwise qualify as a vehicle under the
statute, a court might conclude there is an implied exception in the
statute for persons who need such wheelchairs. Finally, CQs 7 & 8

ask you to look carefully at each feature or operative fact that makes
up part of the antecedent to the major premise/rule. Again think-
ing back to the vehicle-in-the-park example, by the time the court
considers whether the Boosted Board was a vehicle, it has already
decided that bicycles were not and motorcycles were. CQ8 asks you
to look carefully at this application of the rule to make sure that each
operative fact is present—otherwise the rule does not apply.

The syllogism is the only form of argument that provides abso-
lute, logical certainty about the conclusion assuming the premises
are true. But the initial presentation of a syllogism can sometimes
obscure the kinds of problems that exist with it, problems the critical
questions will help you uncover. We’ll continue this discussion in
Week 6, describing the argumentation scheme for legal analogies and
identifying their critical questions.93 93 See discussion beginning at page 90.

Write an email to Belle Leung answering her question about
whether she formed an attorney-client relationship with Nur Abde-
lahi. The Eli Review assignment is titled Belle email 2, and it is due by
the Tuesday deliverable deadline this week. Follow these instructions:

• If necessary, review §§ 16.1–16.5 in Garner to remind yourself of
email conventions.

• In Microsoft Word, write an email to Belle that conforms to the
standards in Garner. Type the “To:,” “From:,” and “Subject:” lines
manually into your word processor, followed by the body of your
message and a signature block.

• In your email, answer Belle’s legal question.

• Start with the statement of the rule, outline, rule explanations, and
case illustrations you have created over the last week, and sew
them together into a statement and explanation of your rule.

https://app.elireview.com/unit/student/assignment/module_id/6069/assignment_id/36167/deliverable_id/36325
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• Then apply your rule to Ms. Leung’s situation according to advice
in ALW chapter 8. Note that despite the extended discussion of
rule-based reasoning in the last couple pages, I do not expect you
to address the critical questions for deductive arguments any more
than is possible based on the cases you’ve read for this problem.

• You should include at least one counter-analysis or counter-
argument as described in section 8.3 of ALW.

• Your analysis should include conclusions about your assessment at
the beginning of the email, at the end of your argument, and per-
haps also at the beginning of your analysis section, all as presented
in chapter 9 of ALW.

• Use the creac argument structure described and exemplified in
ALW chapter 6. That means you should start by stating your con-
clusion, state the rule for forming an attorney/client relationship,
explain the rule (including necessary case illustrations), and then
apply the rule to our facts. Example 8.2-W94 might prove useful as 94 At page 148.

a model. You may also model your exercise after Example 6-D,95 95 At page 83.

though your answer should probably not need to be that long.

• Do not worry about the technical details of citation from section
7.3 of ALW, but note places where you would put complete legal
citations by including the name of the case (abbreviated according
to last week’s ICW lesson) and the page number of it that you
would cite.96 96 For example, you might have a

citation like “Ronningen v. Hertogs, 422.”
Note that the page number should be
to the underlying reporter, as we have
discussed previously, not to the page
number of this course pack or of the
Word document in which the opinion
appears.

• Save the Word document in your cloud folder so you have it for
later.97

97 See instructions for setting up an
automatically synched folder on page
12.

• Upload the Word document to Eli Review in the task called Belle
email 2.

Passive voice

Read Garner § 10.27 and my guide to verbs in law, especially the sec-
tion on passive voice.98 We will discuss and practice these principles 98 Starting at page 122.

in Thursday’s class.

Friday deliverables

There are two Friday deliverables this week:

Submit your ICW assignment by the Friday deliverable deadline
this week. See page 115 for details. Remember: If you want to have time

https://app.elireview.com/unit/student/assignment/module_id/6069/assignment_id/36167/deliverable_id/36325
https://app.elireview.com/unit/student/assignment/module_id/6069/assignment_id/36167/deliverable_id/36325


larw i: legal argumentation (orientation version) 78

to ask a TA for a reset on icw, you should plan to do the exercises a good 24
hours before they are due.

Review your peers’ emails to Belle Leung by the Friday deliv-
erable deadline for this week. This peer review focuses on principles
we’ve learned in the last couple weeks. You are not providing these
peer reviews to help your peers revise these emails. Instead, you are
doing so to make your own knowledge of the material firmer and
to help me assess how ready students are for the first major graded
assignment, Memo 1.1. In effect, the things you look for while doing
these peer reviews should make up a rubric you will use when con-
structing your Memo 1.1.99 The Eli Review assignment is titled PR of 99 I do not provide rubrics for as-

signments, just like few of your legal
employers are likely to provide rubrics
for good work in their office contexts.
Instead, I count on you to build your
own checklist of what makes effective
legal analysis and communication.
Building it yourself means you will be
more likely to retain and apply it in the
future.

Belle email 2.

https://app.elireview.com/unit/student/activity/module_id/6069/activity_id/23509
https://app.elireview.com/unit/student/activity/module_id/6069/activity_id/23509
https://app.elireview.com/unit/student/activity/module_id/6069/activity_id/23509
https://app.elireview.com/unit/student/activity/module_id/6069/activity_id/23509
https://app.elireview.com/unit/student/activity/module_id/6069/activity_id/23509
https://app.elireview.com/unit/student/activity/module_id/6069/activity_id/23509


Week 4 (Sept. 17/19)

Image “Discussions” © 2013 swati
kulkarni. Used with permission. CC
BY-NC-ND 2.0 license.

DRAFT! Note: This version of the course pack is provided for
Orientation Week. Many of the chapters after the Orientation Week
chapter are marked “Draft.” Prof. Larson will post a version with
the updated Week 1 chapter during Orientation Week and a version
with all other chapters updated shortly thereafter.

What you will read for this week. You will read these materi- Return to Table of Contents.
Return to Weekly Schedule.als for this week:

• This chapter in the course pack (about 5 pages)

• ALW chapter 12 (18 pages)

• Garner §§ 1.29–1.34, 4.20–4.22 (9 pages)

• Larson’s guide to quoting material properly (5 pages)100 100 Beginning at page 125.

• Larson’s guide to legal research, part 1
101 (11 pages) 101 Pages 130 through 141.

Summary of what we will do this week. Here is an overview of
what we will be doing this week.

http://flic.kr/p/inNwmk
http://flic.kr/p/inNwmk
http://flic.kr/p/inNwmk
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• By the Sunday before we meet, you will post your case charts for
Memo 1.1 to twen.

• In our first class session this week:

– We will answer questions from last week’s icw assignment.

– We will discuss how to quote material properly in your legal
writing.

– We will have a workshop to support your work on the draft of
Memo 1.1.

• Your draft of the Memo 1.1 discussion appears on the weekly
course schedule as a Tuesday deliverable, but it is not due until
10:00 Wednesday evening. The final Memo 1.1 is due Sunday,
September 16.

• In our second class session this week:

– We will have a round of Citation Cup competition.

– I will introduce you to legal research and distribute the first
three research problems for the semester.

– If we have time, you will begin reviewing your peers’ draft
Memo 1.1 discussions.

• For your Friday deliverables this week:

– You will submit an ICW exercise.

– You will complete reviews of your peers’ draft Memo 1.1. (Your
final memo is due on Sunday, September 16.)

– You will submit your first research problem (which you will
probably be able to complete during class on Thursday).

We may work in class sessions on other things that I think are neces-
sary based on how you are doing so far.

Recapping last week

Last week, we completed a “dress rehearsal” for Memo 1.1—your
email to Belle Leung—you received the Memo 1.1 assignment, and
we began work on it.

This week’s focus is on preparing a “discussion”

The “discussion” (sometimes also called “analysis” or “argument”)
is the section of a formal memorandum where you present your
argumentation about the legal question(s) you are trying to answer.
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In Memo 1.2, you’ll provide the other parts of a memo, revising your
discussion from Memo 1.1. Finally, in Memo 2—due near the end of
the semester—you will write a memo from beginning to end, even
doing your own legal research. But I’m getting ahead of myself. Let’s
focus on Memo 1.1 for now.

Submit your rule(s) and case charts for Memo 1.1

We worked last week on refining the legal question you are trying
to answer in Memo 1.1. For your Sunday deliverable this week, you
should prepare the legal rule(s) and case charts for the authorities
you’ve been given to answer the Memo 1.1 question.

Prepare your rule(s) and case chart and upload them to
twen, on the assignment titled Case charts & outline for Memo 1.1, by
the Sunday deliverable deadline this week. Refer to ALW chapter
5 for advice on preparing case charts, but use the template that I
previously provided you on twen.

Read ALW chapter 12

As you read chapter 12, consider these comments and questions:

• On page 199, ALW refers to the need for more than one “legal ar-
gument to address a client’s legal question.” I continue to suggest
that you think of three levels. The legal problem is the situation in
which your client finds herself. In the context of Belle Leung, this
might be the situation in which she finds herself with Nur Abde-
lahi. The problem presents several questions, the answer to each
of which has legal consequences; for example, whether Ms. Abde-
lahi can bring her contract claim against Shy Hulud, whether Ms.
Leung committed attorney malpractice, etc. Each legal question,
then, may break into legal issues (what ALW calls “legal argu-
ments” and what we might also call “sub-questions”). So, whether
there is legal malpractice requires resolution of several issues,
including whether an attorney-client relationship has been formed.

• Pay close attention to the components of the roadmap section.
Make yourself a checklist of things it should do. You will use this
for Memo 1.1 and Memo 2, and I will use it to grade your work.

• Note the advice at 204 to place certain information into a footnote.
This is fine as far as it goes, but my advice is to use footnotes only
as necessary in your practice writing. (That is true unless you are
using footnotes for citations.)

https://lawschool.westlaw.com/Gradebook/AssignmentDisplay.aspx?courseId=259594&assignmentId=524012
https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14866934&courseID=259594
https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14866934&courseID=259594
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• At 205–06, ALW raises two separate issues under one heading,
“Dispose of the Obvious and Uncontroversial.” The first issue is a
factor or element that you will not consider in your analysis, even
though it relates to your legal rule. Follow the advice at 205–06

regarding this. For our purposes, this is where you should treat
questions or sub-questions where you have been instructed to
assume some outcome. The second issue, not really addressed
here, are the legal questions that your memo is not taking up. For
example, in the Belle Leung analysis, you are not being asked to
address the malpractice issue. You should address these not in the
discussion section but in the introduction or, more likely, in the
conclusion of your memo.

• Note the advice at 207: If you present arguments regarding legal
issues in an order different than the legal rule states them, be sure
that you explain that you are doing so and why you are doing so!

• A couple critical pieces of advice about point headings (see ALW
at 208–12):

1. Read Garner §§ 4.20–4.22. His advice balances that of ALW in
some ways.

2. When you come into a new environment, use the approach that
the attorneys around you are using.102 If they don’t use point 102 ALW makes this point at 211.

headings in memos, you should not either. If they use a certain
style or structure of heading, you should follow it. If you have
to choose your own approach, consider the following points.

3. The “middle” style, shown in Example 12-K, is probably the
safest approach. The lengthier examples in Example 12-J and
12-L would actually make better first sentences of the sections
that follow the point heading. Example 12-M is merely OK, and
Example 12-N is not informative enough.

4. Do not use all-caps and underlining unless that is the format
required by your employer.103 103 See the MS Word Memo Template I

have posted on twen for the Memo 1.2
assignment for my idea of what looks
good. It’s on twen in the folder Course
Materials/Memo 1.2 materials. Also
available in that folder is an annotated
version of the template, which provides
explanations and advice.

5. Resist the temptation to write lots of point headings. For ex-
ample, unless your memo is quite long (longer than 5 single-
spaced or 10 double-spaced pages), you should not need more
than two levels of heading.

6. You do not need headings at a given level if there is only one
item at that level. In other words, you do not need a “I.” unless
you have at least a “II.” You do not need an “A.” unless you
have at least a “B.” An you do not need a “1.” unless you have
at least a “2.”

https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14948347&courseID=259594
https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14948347&courseID=259594
https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14948516&courseID=259594
https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14948516&courseID=259594
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Submit a draft of the discussion section of Memo 1.1 by
posting it on Eli Review in the assignment titled Memo 1.1 Draft.
Because we have a workshop to develop this project in our Tuesday
class, this assignment is not due until 10:00 Wednesday evening,
despite the fact that it appears on the weekly course schedule as a
Tuesday deliverable. Follow these instructions:

• Review your notes from the readings and class sessions thus far on
stating and explaining rules, illustrating cases, and applying rules
to facts. Consider also the advice of ALW chapter 12 for writing
a discussion section, including the need to provide roadmaps
and point headings. (You may conclude that point headings are
not necessary for a discussion of this length. That’s fine, but you
should be able to justify your decision.)

• In Microsoft Word, write the memo discussion section according to
the instructions for the Memo 1.1 assignment, which I provided to
you in class and posted on twen.

• For Memo 1.1, you need not worry about the technical details of
citation from section 7.3 of ALW, but note places where you would
put complete legal citations by including the name of the case
(abbreviated according to the ICW lessons) and the page number
of it that you would cite.104 When you revise and extend Memo 104 For example, you might have a

citation like “Ronningen v. Hertogs, 422.”
Note that the page number should be
to the underlying reporter, as we have
discussed previously, not to the page
number of this course pack or of the
Word document in which the opinion
appears.

1.1 to create Memo 1.2, you will attempt to use correct citations
according to The Bluebook.

• Save the Word document in your cloud folder so you have it for
later.105

105 See instructions for setting up an
automatically synched folder on page
12.

• Copy your text from the Word document and paste it into Eli
Review in the task called Memo 1.1 Draft.

Read Larson’s introduction to research

Before our second class session this week, read Larson’s guide to
legal research, part 1.106 During that class session, I will introduce 106 Pages 130 through 141.

you to key concepts in legal research. We will look particularly at
using secondary authorities to orient ourselves to new areas of the
law.

Friday deliverables

You have three deliverables this Friday.

https://app.elireview.com/unit/student/assignment/module_id/6069/assignment_id/36171/deliverable_id/36329
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Submit your ICW assignment by the Friday deliverable deadline
this week. See page 115 for details. Remember: If you want to have time
to ask a TA for a reset on icw, you should plan to do the exercises a good 24
hours before they are due.

Submit research problem 1 by the Friday deliverable deadline.
See page 134 for details.

Review your peers’ Memo 1.1 discussion drafts by the Friday
deliverable deadline for this week. (If we have enough time in our
second class session this week, we will begin this process there.) The
Eli Review assignment is titled PR of Draft Memo 1.1.

Peer reviews and revising your own work. One question you
might reasonably ask is whether peer review will interfere with my
ability to judge your writing and argumentation, because students
who face struggles with their analysis and writing will be likely to
copy what they see in the writing of stronger students and incorpo-
rate it into their own work. I have two thoughts in response to that.

First, remember that the purpose of peer review is to learn by
teaching—in other words, to better learn the material in this class by
articulating important principles when reviewing the work of other
students. At the same time, seeing the ways that other students have
tackled these problems (even if they are generally less skilled than
you) can give you a sense of the range of options available to you as a
writer.

Second, here is an explicit code of conduct applicable to your use
of the work of students you have peer-reviewed:

You may not work on writing your own assignments while directly
referencing the work of other students. That means you may not
(1) copy and paste anything from another student’s work; or (2) view
another student’s work while you are writing or editing your own
work. You may make notes of the things that other students do in
their writing, and after closing their files, you may refer to your own
notes while you are writing and revising your own work.

Memo 1.1: Deadline for your questions

As you probably have already guessed, I’m not that into last-minute
writing efforts. Consequently, I do not answer questions from stu-
dents about major writing assignments over the weekends on which
they are due. Your Memo 1.1 is due this coming Sunday. Any ques-
tions you send me by your bedtime this Friday night,107 I will at- 107 That is, by the time I get up Saturday

morning.tempt to answer on Saturday morning. Then you will hear nothing

https://app.elireview.com/unit/student/activity/module_id/6069/activity_id/23515
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more from me. If for some reason you have a problem submitting a
graded assignment on twen by the due date/time, then email it to
me before the deadline with an explanation.



Week 5 (Sept. 24/26)

DRAFT! Note: This version of the course pack is provided for Ori-
entation Week. Many of the chapters after the Orientation Week
chapter are marked “Draft.” Prof. Larson will post a version with
the updated Week 1 chapter during Orientation Week and a version
with all other chapters updated shortly thereafter.

What you will read for this week. You will read these materi- Return to Table of Contents.
Return to Weekly Schedule.als for this week:

• This chapter in the course pack (<5 pages)

Image courtesy Amazon.com.

• Larson’s guide to legal research, part 2
108

108 Pages 141 through 147.

(6 pages)

Summary of what we will do this week. Here is an overview of
what we will be doing this week.

• By the Sunday before we meet you must submit your Memo 1.1
graded assignment.

• In our first class session this week, we will watch a film (though
we may have to finish in the second session).

• In our second class session this week:

– We will complete watching, if necessary, and discuss the film
from the first class session.

– We will recap the Memo 1.1 assignment.

– We will have a round of Citation Cup competition.

– I will distribute the Memo 1.2 assignment (in class and on
twen), and we may discuss and begin working on it.

• By the Friday deliverables deadline:

– You will submit an ICW exercise.

– You will submit Research Problem 2.

We may work in class sessions on other things that I think are neces-
sary based on how you are doing so far.

http://www.amazon.com/Bluebook-Uniform-System-Citation-Author/dp/9301010720/
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Recapping last week

We devoted last week largely to preparing the Memo 1.1 assignment.
You must complete it by the Sunday deliverable deadline this week.

Complete your Memo 1.1 assignment and upload it to twen by
the Sunday deliverable deadline this week on the assignment titled
Memo 1.1, according to the instructions for the assignment, which I
provided to you in class and posted on twen.

This week we begin work on Memo 1.2

Memo 1.2 practices the skills you developed for Memo 1.1 and ex-
tends some of them, particularly the use of proper citation format
according to The Bluebook. Early in the week, I will post materials for
the Memo 1.2 assignment on twen in the applicable folder. Included
with the Memo 1.2 assignment instructions will be citations to some
new cases. You should acquire and browse those cases before we
meet for the second class session this week, considering at least the
following:

• Is this opinion mandatory authority for my problem?

• Does this opinion make common law or does it interpret enacted
or statutory law?

• Identify the plaintiff(s) and defendant(s). Identify the appel-
lant/petitioner(s) and appellee/respondent(s).

• How far did the case get in the trial court? Pleading stage, discov-
ery stage, trial stage?

• What was the cause of action in the trial court? Does this case ad-
dress legal issues or legal questions relating to my legal problem?

Read Larson’s guide to legal research, part 2
109 before our 109 Pages 141 through 147.

second regularly scheduled class session this week.

Friday deliverables

You have two deliverables this Friday.

Submit your ICW assignment by the Friday deliverable deadline
this week. See page 115 for details. Remember: If you want to have time
to ask a TA for a reset on icw, you should plan to do the exercises a good 24
hours before they are due.

https://lawschool.westlaw.com/Gradebook/AssignmentDisplay.aspx?courseId=259594&assignmentId=524364
https://lawschool.westlaw.com/Gradebook/AssignmentDisplay.aspx?courseId=259594&assignmentId=524364
https://lawschool.westlaw.com/DocForums/DocumentMainList.aspx?mainTopicID=14896043&courseID=259594&forumDBID=1169261&postingID=14896043&pagetitle=Memo+1.1+materials
https://lawschool.westlaw.com/DocForums/DocumentMainList.aspx?mainTopicID=14896043&courseID=259594&forumDBID=1169261&postingID=14896043&pagetitle=Memo+1.1+materials
https://lawschool.westlaw.com/DocForums/DocumentMainList.aspx?mainTopicID=14896048&courseID=259594&forumDBID=1169261&postingID=14896048&pagetitle=Memo+1.2+materials
https://lawschool.westlaw.com/DocForums/DocumentMainList.aspx?mainTopicID=14896048&courseID=259594&forumDBID=1169261&postingID=14896048&pagetitle=Memo+1.2+materials
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Submit research problem 2 by the Friday deliverable deadline.
See page 141 for details.



Week 6 (Oct. 1/3)

DRAFT! Note: This version of the course pack is provided for
Orientation Week. Many of the chapters after the Orientation Week
chapter are marked “Draft.” Prof. Larson will post a version with
the updated Week 1 chapter during Orientation Week and a version
with all other chapters updated shortly thereafter.

What you will read for this week. You will read these materi- Image “Dos Piezas” © 2011 Raúl
Hernández González. Used with
permission. CC-BY-2.0 license.
Return to Table of Contents.

Return to Weekly Schedule.

als for this week:

• This chapter in the course pack (< 10 pages)

• ALW chapters 13, 14, and 15, and appendix A (39 pages)

• You will read, brief, and chart the new cases you received for
Memo 1.2 (plan to spend quite a bit of time with this)

Summary of what we will do this week. Here is an overview of
what we will be doing this week.

http://flic.kr/p/aSwTKT
http://flic.kr/p/aSwTKT
http://flic.kr/p/aSwTKT


larw i: legal argumentation (orientation version) 90

• By the Tuesday before we meet, you will submit (on twen) your
legal rule and case chart(s) for Memo 1.2.

• In our first class session this week:

– We will answer any questions you had about last week’s icw

assignment.

– We will work on developing the arguments for the new legal
issue in Memo 1.2.

– We will review the parts of a memorandum other than the
discussion section.

• In our second class session this week:

– We will engage in a round of Citation Cup competition.

– I will return your Memo 1.1 assignments, and we will discuss
them.

– We will continue work on Memo 1.2.

• Your Friday deliverable is an ICW exercise.

We may work in class sessions on other things that I think are neces-
sary based on how you are doing so far.

Recapping last week

Last week, we launched efforts associated with Memo 1.2, and we
continued discussing how to perform legal research.

This week’s focus is on the other parts of a memo

For Memo 1.1, you wrote the discussion section of a memo. But legal
memoranda typically have other parts, and we will learn more about
them this week. First, though, we will spend some time refining your
skills for making legal arguments in the discussion section.

Argumentation schemes and legal analogies

Back in Week 3, we reviewed what a deductive syllogism is,110 and 110 See page 71.

we noted that deductive arguments in the law are subject to several
critical questions.111 We know from our work on Belle Leung’s prob- 111 See page 74.

lem earlier this semester that there is not some clearly defined set of
circumstances under which a reasonable person would rely on ad-
vice. Memo 1.1 presented a similar situation, where no rule-based
approach would do, at least not without more. Instead, you had to
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reason from analogy. But reasoning from analogy is also defeasible—
it can be defeated—in the sense that your analysis might be entirely
consistent with previous cases but still not persuade a court. Nev-
ertheless, there are ways to make stronger and weaker arguments.
Much like we did with deduction in Week 3, we will use an argu-
mentation scheme for legal analogy to do so.112 112 This is a much-reduced treatment

of this subject that I take up in Brian
Larson, Law’s Enterprise: Argumentation
Schemes & Legal Analogy (August 8,
2018). Available at SSRN: https:
//ssrn.com/abstract=3205907.

To construct a basic legal analogy, you also use premises and a
conclusion as you did with legal deductive arguments, but here, the
premises take a different form. Here, “Cited Case” refers to the case
you are citing, which probably has value as a precedent. “Instant
Case” refers to the case legal question you are trying to answer today.

Argumentation scheme: Legal analogy
113 113 Note that scholars of argumenta-

tion theory often refer to this type of
argument as “argumentation from
example,” because these arguments
are typically not true analogies. I may
sometimes call them “exemplary argu-
ments” or “arguments from example.”

Major Premise: Cited Case and Instant Case are relevantly similar in
that (a) both have features f 1. . . f n and (b) features f 1. . . f n are relevant
to legal category A.

Minor Premise: Legal category A applies in Cited Case.

Conclusion: Legal category A applies in Instant case.

This is a very abstract representation of an argument by legal
analogy. Consider an example you’ve already read, Example 6-D
from ALW, at pages 83–85 of the text. Remember that this was an
argument about whether the statement of a defendant to a police
officer was admissible under the Fourth Amendment, because the
officer had not given the defendant Miranda warnings. The answer
turned on whether the officer had “stopped” the defendant within
the meaning of the law.

After explaining the principal rule governing police stops, drawn
from Oregon statutes and the Warner case, the author of the analysis
provided two case illustrations: For Gillmore, in the last paragraph on
page 83, the author noted that the case involved a situation where the
officer had asked questions but done nothing to impede or change
the course of the defendant; the court found no stop. For Wenger, in
the first paragraph of page 84, the author noted that the police had
blocked the defendant’s car when he intended to drive away; the
court found there was a stop. The author then draws a comparison
to Gillmore, where the court concluded there was no stop. Those two
paragraphs are worth quoting at length:

In this case, a court is likely to hold that Paul Adams could not rea-
sonably believe his liberty had been restrained and that, therefore, the
encounter was mere conversation. Mr. Adam’s encounter is similar
to the encounter in Gillmore. In both cases, an officer approached the
defendant seeking information. In Gillmore, the officer asked for iden-
tification, and in Mr. Adam’s case the officer wanted to learn whether
the defendant was involved in the bank robbery.

https://ssrn.com/abstract=3205907
https://ssrn.com/abstract=3205907
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However, seeking information is not enough to convert a conversation
to a stop. In Mr. Adam’s case, as in the Gillmore case, the officer did
not alter the defendant’s course or prevent him from leaving. Officer
Ephgrave asked Mr. Adams whether he was planning to leave. Mr.
Adams said he was not. In addition, Officer Ephgrave said that he
would move his car before Mr. Adams had to leave. . .

We can map this argument onto the legal analogy argumentation
scheme.

Example Legal analogy

Major Premise: Gillmore and the instant case are relevantly similar in
that

• In both cases

– f 1: An officer approached a defendant seeking information.

– f 2: The officer did not alter the defendant’s course or prevent
him from leaving.

• Features f 1 and f 2 are relevant to determining whether there has
been a stop.

Minor Premise: The interaction in Gillmore was not a stop.

Conclusion: The interaction in the instant case was not a stop.

One question you might ask is whether the author actually asserted
the second part of the major premise, that is, that features f 1 and f 2

are relevant to determining whether there has been a stop. You find
in many cases in legal writing that the authors leave that part of the
major premise unstated. It is nevertheless implied by the fact that the
author has described the reasoning of the judges in the Cited Case,
noting that they referred to those facts in their analysis. The assertion
of the relevance of f 1 and f 2 is implied or enthymematic. Remember
that I counseled you generally to avoid enthymemes, at least in your
first semester.114 But when making arguments by legal analogy, you 114 See the discussion of enthymemes

starting at page 74.will typically leave the relevance part of the major premise unstated.
That does not mean it as not there, though, as we shall now see.

Try to reconstruct one of the arguments that you made for
the analysis in Memo 1.1 using this argumentation scheme. We will
discuss some examples in the first class session this week.

There are critical questions for legal analogies just as
there are for legal deductions.115 Just as with the syllogism, you 115 See page 74 above.

should recast the argument in the form of the argumentation scheme,
with premises and a conclusion. If it’s an enthymeme, make any
implied premises or conclusion explicit. And then consider the fol-
lowing questions:
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Legal analogy CQ 1 Acceptable scheme question. Do the circum-
stances of this argument permit application of a
Cited Case?

Legal analogy CQ 2 Similarity question. With regard to each feature
f 1. . . f n, is the feature present both in the Cited
Case and the Instant Case?

Legal analogy CQ 3 Relevance Question. On what basis are features
f 1. . . f n relevant to legal category A?

Legal analogy CQ 4 Precedent Outcome Question. Did Cited case
really assign legal category A.

Legal analogy CQ 5 Relevant Dissimilarity Question. Are there
some dissimilarities g1. . . gn between Cited
Case and Instant Case that are relevant to legal
category A?

Legal analogy CQ 6 Inconsistent Precedent Question. Is there some
other case that is also similar to Instant Case in
that both have features f 1. . . f n, except that legal
category A is not applied in that case?

Legal analogy CQ 7 Binding Precedent Question. To what extent
is the Cited Case binding on the court in the
Instant Case?

Legal analogy CQ 8 Precedent Quality Question. Was the Cited
Case wrongly decided?

Here as in the legal deduction scheme, CQ1 asks the threshold
question for every argumentation scheme: Is it appropriate here?
In theory, there may be some circumstances where appeal to a cited
case is not tolerated, but it is difficult to identify common examples.
Also as usual, CQ2–CQ4 test the accuracy of the premises. CQ2’s
reference to similarities between the cases refers both to factual sim-
ilarities (like whether the the police officer prevented the defendant
from leaving) and similarities in terms of the body of law that each
was applying. CQ3 considers whether the similar features between
the cases are relevant to the present body of law. This question, taken
up in more detail in Week 9,116 is important whenever a case-to-case 116 See the discussion beginning at page

105.comparison is made. Even though the argument might enthymemat-
ically omit this step, the arguer should generally be able to articu-
late the policy considerations that make the features relevant. CQ4

merely tests whether the proponent of the argument has correctly
stated the outcome of the Cited Case.
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CQ5 and CQ6 invite new information that might undermine or
defeat the argument. CQ5 looks at dissimilarities between the Cited
Case and Instant Case. These may be factual: For example, the there
is no indication that the officer in Gillmore could be seen in any way
as preventing the defendant from moving. The differences may also
relate to the body of law: A legal arguer will sometimes use a case
interpreting one aspect of the law as an example for how a court
should interpret a different part of the law. CQ6 is related to CQ3

because if the answer to this question is ‘yes,’ it casts the relevance
of features f 1. . . f n into doubt; if they can be present both when legal
category A is assigned and when it is not, it is not clear that they are
relevant to assigning the category.

Finally, CQ7 and CQ8 situate the Cited Case and its value within
the legal system. If the answer to CQ7 is that the Cited Case is bind-
ing precedent, that is, the Cited Case comes from a higher court in
the same court hierarchy and constrains the action of the court in
the Instant Case, then the answer to CQ8 may be irrelevant. If the
answer to CQ7 is ‘no,’ then an opponent of the argument has the op-
tion to try to dispose of the analogy by challenging the quality of the
decision in the Cited Case.

You might reasonably ask at this point, “How should I use this
information?” My response is simple: Construct your legal analogies
as ALW and I have been telling you so far this semester. Note that
they do not mirror the argumentation scheme for legal analogy in
quite the same way that legal deductions mirror the deductive syl-
logism.117 But use the critical questions for legal analogy presented 117 See page 71.

here to test your own legal analogies. And in spring, you will use
them to evaluate and refute or rebut the legal analogies offered by
your opponents.

OK, back to Memo 1.2

Submit your legal rule and case chart(s) for the new legal is-
sue presented by the Memo 1.2 assignment on twen by the Tuesday
deliverable deadline. The assignment is called Case charts & outline for
Memo 1.2. We will work with these charts in class on Tuesday. To the
extent that the new cases you have address the issue you wrote about
in Memo 1.1, you may just add the new case(s) to the case chart you
previously submitted for Memo 1.1. But you should probably put the
case(s) addressing any new issue in Memo 1.2 into a new case chart,
using the template I’ve posted for you on twen.

https://lawschool.westlaw.com/Gradebook/AssignmentDisplay.aspx?courseId=259594&assignmentId=527540
https://lawschool.westlaw.com/Gradebook/AssignmentDisplay.aspx?courseId=259594&assignmentId=527540
https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14866934&courseID=259594
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Read ALW chapters 13, 14, and 15

Start by reviewing the example memorandum in ALW appendix
A. These chapters give advice about the components of a memo
at which you have not yet tried your hands: question presented,
brief answer, statement of facts, and conclusion. You try them all
for the first time in your full draft of Memo 1.2, due by next week’s
Tuesday deliverables deadline. As you read the chapters, consider
these comments and questions:

• With regard to chapter 13, note first that you may not always offer
formal sections titled “question presented” and “brief answer”
(or whatever other names your firm uses for these sections). For
an answer that you send to a senior attorney in an email that you
don’t put into a formal memo, you might just make the first para-
graph of your email the question presented and brief answer. In
that case, you might favor even briefer treatment than ALW recom-
mends.

• You should put the three purposes of the question presented and
brief answer at 217–18 on your checklist of things to look for in
your writing and that of your peers.

• ALW confirms again, at 218, that different legal employers use dif-
ferent conventions, like naming the question presented and brief
answer other things. When you arrive in a new environment, look
at how the attorneys around you are doing things and emulate
them.

• ALW describes two approaches to the question presented: the
under/does/when approach of Oates, Enquist, and Kunsch and
others vs. the statements-and-question approach of Garner and
others. Check appendices A and B in ALW. Which of these two
approaches do the appendices use?

• You will write Memo 1.2 using the statements-and-question ap-
proach. You will write Memo 2 using the under/does/when ap-
proach. Add the key components of both to your writing checklist.

• Note that Example 13-Q is what is properly called “begging the
question.” That term means assuming the thing to be argued.118 118 If you really want to geek out, the

Latin name for this fallacy is petitio
principii.

See Garner § 12.3 at 255 about use of this phrase, which I recom-
mend that you avoid entirely.

• Example 13-S and some other examples of brief answers in the text
give a one-word answer followed immediately by a period: “Yes.
Our client . . .” Check with how your legal employer does this,
some prefer a single sentence here: “Yes, our client . . .”
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• ALW’s chapter 14 takes up statements of facts. Add key advice
from this chapter to your checklist for writing. Pay particular
attention to the bulleted guidelines at 235 and 237–38. With regard
to the advice to use the past tense at 238, see the discussion above
at page 65 in this course pack or below at page 121 if you do not
remember what verb tenses are.

• I have a couple important additions to chapter 15’s advice on
memo conclusions. Your conclusion will often be just one para-
graph, as it is in Examples 15-A and 15-C. You may wish to add
up to two other paragraphs, one addressing facts that are not in
your possession that could significantly alter your analysis and
one addressing what the memo is not intended to do. In this
class as in actual practice, you will often have gaps in your fac-
tual knowledge about your client’s problem. This is a good place
to point out what missing or uncertain facts could significantly
change the outcome of your analyses. This is also usually the spot
where it pays to be very clear about what you were and were not
trying to achieve with your memo. So, if you have set aside cer-
tain legal questions relating to your client’s problem, you should
point them out here. If you think the client should explore those
questions, you should note that and say why.

Download the memo template I have created for you from
twen in the folder Course Materials/Memo 1.2 materials. You should
use this template to prepare your Memo 1.2 assignment. Also avail-
able in that folder is an annotated version of the template, which
provides explanations and advice.

Submit your ICW assignment by the Friday deliverable deadline
this week. See page 115 for details. Remember: If you want to have time
to ask a TA for a reset on icw, you should plan to do the exercises a good 24
hours before they are due.

https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14948347&courseID=259594
https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14948516&courseID=259594


Week 7 (Oct. 8/10)

Image “Bee eggs” © 2011 Jordan
Schwartz. Used with permission. CC-
BY-2.0 license.

What you will read for this week. You will read these materi-

Return to Table of Contents.
Return to Weekly Schedule.

als for this week:

• This chapter in the course pack (3 pages)

• ALW appendix B (8 pages)

• (Possibly) Some materials to support your completion of Research
problem 3

DRAFT! Note: This version of the course pack is provided for
Orientation Week. Many of the chapters after the Orientation Week
chapter are marked “Draft.” Prof. Larson will post a version with
the updated Week 1 chapter during Orientation Week and a version
with all other chapters updated shortly thereafter.

Summary of what we will do this week. Here is an overview of
what we will be doing this week.

• By the Tuesday before we meet, you will prepare a full draft
Memo 1.2 using the MS Word template that I have provided you.

• In our first class session this week:

– We will answer any questions you had about last week’s icw

assignment.

– We will discuss research skills useful for this week’s Research
Problem (which is due Friday).

– We will discuss your questions about Memo 1.2.

– You will begin performing peer evaluations for Memo 1.2 (they
are due on Friday). Your final memo is due on Sunday, October
14.

• In our second class session this week:

– We will engage in a round of Citation Cup competition.

http://flic.kr/p/9B9HN3
http://flic.kr/p/9B9HN3
http://flic.kr/p/9B9HN3
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– We will discuss your questions about Research Problem 3.

– You will talk about revision plans for for Memo 1.2.

• By the Friday deliverables deadline:

– You will complete peer reviews of Memo 1.2.

– You will submit Research Problem 3.

We may work in class sessions on other things that I think are neces-
sary based on how you are doing so far.

Recapping last week

We devoted last week largely to preparing the Memo 1.2 assignment,
particularly how to improve your arguments with argumentation
schemes and how to complete a memo with question presented, brief
answer, facts, and conclusion sections.

This week, we continue to focus on Memo 1.2

You will complete a draft of Memo 1.2 this week and review your
peers’ efforts with it on Eli Review. At the end of the week, you’ll
be in a position to revise and make a final submission of Memo 1.2.
You may choose to do that at the beginning of fall break (next week),
or wait until the final due date, which is Sunday, October 14. Note
that we will have an optional memo workshop on the Friday of fall
break.119 119 See page 99.

We’ll also spend more time working on research skills.

Complete your draft of Memo 1.2

This is really your first chance to write a complete text in a legal
genre. Put together what you’ve learned so far this semester and
submit a full draft of your Memo 1.2. You’ll receive feedback from
peers later in the week.

Last week, I asked you to review ALW appendix A as a good ex-
ample of a legal memo. This week, before you finish your own draft
of Memo 1.2, check out appendix B as another good example. Emu-
late these examples as you prepare your own draft.

Submit a draft of Memo 1.2 by posting it on Eli Review in the
assignment titled Memo 1.2 Draft by the Tuesday deliverable deadline.
Follow these instructions:

https://app.elireview.com/unit/student/assignment/module_id/6069/assignment_id/37126/deliverable_id/37288
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• Review what we have done so far this semester, and try to make
your performance on Memo 1.2 a demonstration of what you have
learned.

• Using the Microsoft Word memo template I have posted,120 write a 120 On twen in the folder Course Mate-
rials/Memo 1.2 materials. Also available
in that folder is an annotated version of
the template, which provides explana-
tions and advice.

legal memo according to the instructions for the Memo 1.2 assign-
ment, which I provided to you in class and posted on twen.

• For Memo 1.2, you should attempt to use correct citations accord-
ing to The Bluebook.

• Save the Word document in your cloud folder so you have it for
later.121 121 See instructions for setting up an

automatically synched folder on page
12.• Upload the Word document to Eli Review in the task called Memo

1.2 Draft.

Review your peers’ Memo 1.2 drafts by the Friday deliverable
deadline for this week. The Eli Review assignment is titled PR of
Draft Memo 1.2.

You should revise your Memo 1.2 based on your peers’ feedback.
You may have learned some good ideas from reviewing your peers’
drafts, but be mindful of the peer review code on page 84. Your final
version of Memo 1.2 will be due on twen on Sunday, October 14.

Submit research problem 3 by the Friday deliverable deadline.
You will find resources and instructions on twen. NOTE: At the
beginning of the semester, the link provided here will go to a place-
holder file on the course page. I configure Research problems 3–6

after the semester is underway, so their descriptions are not complete
when we begin. Usually, Research problems 3 and 4 are ready by
Week 4, and Research problems 5 and 6 (which relate to Memo 3)
will be ready by Week 8. Once this research problem is ready, this
link should take you to a description of the research problem and
instructions for submitting it.

Memo writing workshop, questions deadline

Before Memo 1.2 is due, we will have an optional Memo workshop
on October 12, 4:00–6:00p.m. Yes, that is during fall break! The work-
shop is completely optional.122 It will be in our normal classroom, 122 I do not track who attends and try

not even to remember who was there
when I’m grading.

unless I inform you otherwise. I will provide snacks and soft drinks.
During the workshop, students can approach me to ask questions
one-on-one, or students can ask questions that I’ll answer in front of
all present. (Sometimes, I answer a student’s one-on-one question to
the whole group, if I think it’s important enough.) You can also just

https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14948347&courseID=259594
https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14948516&courseID=259594
https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14948516&courseID=259594
https://lawschool.westlaw.com/DocForums/DocumentMainList.aspx?mainTopicID=14896048&courseID=259594&forumDBID=1169261&postingID=14896048&pagetitle=Memo+1.2+materials
https://lawschool.westlaw.com/DocForums/DocumentMainList.aspx?mainTopicID=14896048&courseID=259594&forumDBID=1169261&postingID=14896048&pagetitle=Memo+1.2+materials
https://lawschool.westlaw.com/DocForums/DocumentMainList.aspx?mainTopicID=14896048&courseID=259594&forumDBID=1169261&postingID=14896048&pagetitle=Memo+1.2+materials
https://app.elireview.com/unit/student/assignment/module_id/6069/assignment_id/37126/deliverable_id/37288
https://app.elireview.com/unit/student/assignment/module_id/6069/assignment_id/37126/deliverable_id/37288
https://app.elireview.com/unit/student/activity/module_id/6069/activity_id/24350
https://app.elireview.com/unit/student/activity/module_id/6069/activity_id/24350
https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14962765&courseID=259594
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sit there and write, or even just sit there, munch on chips, and check
social media.

As I’ve mentioned before, I do not answer questions from students
about major writing assignments over the weekends on which they
are due. Your Memo 1.2 is due the Sunday at the end of fall break.
Any questions you send me by your bedtime on the preceding Friday
night,123 I will attempt to answer that Saturday morning. Then you 123 That is, by the time I get up Saturday

morning.will hear nothing more from me. If for some reason you have a prob-
lem submitting a graded assignment on twen by the due date/time,
then email it to me before the deadline with an explanation.



Week 8 (Oct. 22/24)

Image
“Do you know where your valves

are?” © 2007 Timothy Allen. Used with
permission. CC BY-SA 2.0 license.

DRAFT! Note: This version of the course pack is provided for
Orientation Week. Many of the chapters after the Orientation Week
chapter are marked “Draft.” Prof. Larson will post a version with
the updated Week 1 chapter during Orientation Week and a version
with all other chapters updated shortly thereafter.

What you will read for this week. You will read these materi- Return to Table of Contents.
Return to Weekly Schedule.als for this week:

• This chapter in the course pack (<5 pages)

• ALW chapter 16 (25 pages)

• (Possibly) Some materials to support your completion of Research
problem 4

Summary of what we will do this week. Here is an overview of
what we will be doing this week.

• By the Sunday before we meet you must submit your Memo 1.2
graded assignment.

• In our first class session this week:

– We will recap Memo 1.2.

– We will discuss the process for copyediting and proofreading
your texts.

http://flic.kr/p/yQUHK
http://flic.kr/p/yQUHK
http://flic.kr/p/yQUHK
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– I will distribute the Memo 2 assignment.

• In our second class session this week:

– We will engage in a round of Citation Cup competition.

– We will continue our discussion of research for Memo 2.

– We will discuss the nature of the final citation exam that you
will take in week 12.

• Remember that you must successfully complete the Core Gram-
mar for Lawyers post-test by the end of next week (week 9)! See
page 15 for details.

• For Friday deliverables this week:

– You will submit Research Problem 4.

– You will submit an ICW exercise.

We may work in class sessions on other things that I think are neces-
sary based on how you are doing so far.

Recapping last week

Last week, you were on fall break. I hope you had at least some
time to relax a little. The week before, we made a push to get your
Memo 1.2 assignment ready for submission. You will submit that
assignment to start this week.

Complete your Memo 1.2 assignment and upload it to twen to
the assignment titled Memo 1.2 by the Sunday deliverable deadline
this week. Follow the instructions you received on page 99 of this
course pack and in the instructions for the Memo 1.2 assignment,
which I provided to you in class and posted on twen.

This week’s focus is on planning the rest of the semester

So far, you have written analyses of three legal questions, Belle Le-
ung’s attorney/client relationship question and two separate ques-
tions for Memos 1.1 and 1.2. We have been layering skills in each
assignment, adding the parts of a full legal memo and the require-
ment to cite according to The Bluebook in Memo 1.2.

You have three major assignments left in the semester: the Core
Grammar for Lawyers post-test, due at the end of next week (week
9); Memo 2, due at the beginning of week 12; and the citation exam,
which you will take in class at the end of week 12.

https://lawschool.westlaw.com/Gradebook/AssignmentDisplay.aspx?courseId=259594&assignmentId=528039
https://lawschool.westlaw.com/DocForums/DocumentMainList.aspx?mainTopicID=14896048&courseID=259594&forumDBID=1169261&postingID=14896048&pagetitle=Memo+1.2+materials
https://lawschool.westlaw.com/DocForums/DocumentMainList.aspx?mainTopicID=14896048&courseID=259594&forumDBID=1169261&postingID=14896048&pagetitle=Memo+1.2+materials


larw i: legal argumentation (orientation version) 103

Read ALW chapter 16

As you read chapter 16, think about the Memo 1.2 assignment you
just submitted. How could you polish it to improve its quality? You
will have more time as you complete the Memo 2 project to polish
it, and I will expect you to submit a more professional work product
when you submit that assignment. So, as you consider the checklist
at the end of chapter 16, identify which of the items on that checklist
are especially significant problems for you. We can discuss them
during conferences in Week 10.

Friday deliverables

Submit research problem 4 by the Friday deliverable deadline.
You will find resources and instructions on twen. NOTE: At the
beginning of the semester, the link provided here will go to a place-
holder file on the course page. I configure Research problems 3–6

after the semester is underway, so their descriptions are not complete
when we begin. Usually, Research problems 3 and 4 are ready by
Week 4, and Research problems 5 and 6 (which relate to Memo 3)
will be ready by Week 8. Once this research problem is ready, this
link should take you to a description of the research problem and
instructions for submitting it.

Submit your ICW assignment by the Friday deliverable deadline
this week. See page 115 for details. Remember: If you want to have time
to ask a TA for a reset on icw, you should plan to do the exercises a good 24
hours before they are due.

Core Grammar post-test due next week

Remember that you must satisfactorily complete the Core Gram-
mar post-test by the end of next week (week 9). If you have not al-
ready gone through the lessons recommended after your pre-test,
you should be doing so now. Once you have completed the required
lessons, take the post-test immediately. You have time this week and
next to take it more than once, if necessary to obtain a satisfactory
score. See pages 15 more information and 30 for the rationale for this
assignment.

https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14962840&courseID=259594


Week 9 (Oct. 29/31)

Image “United States Code Anno-
tated” © 2007 Adam Engelhart. Used
with permission. CC-BY-SA 2.0 license.

DRAFT! Note: This version of the course pack is provided for Ori-
entation Week. Many of the chapters after the Orientation Week
chapter are marked “Draft.” Prof. Larson will post a version with
the updated Week 1 chapter during Orientation Week and a version
with all other chapters updated shortly thereafter.

What you will read for this week. You will read these materi-

Return to Table of Contents.
Return to Weekly Schedule.

als for this week:

• This chapter in the course pack (<5 pages)

• ALW chapters 3 (Part II), 10, and 11 (34 pages)

• (Possibly) Some materials to support your completion of Research
problem 5

Summary of what we will do this week. Here is an overview of
what we will be doing this week.

• Remember that you must successfully complete the Core Gram-
mar for Lawyers post-test by the Friday deliverables deadline
this week! See page 15 for details.

• In our first class session this week:

– We will discuss arguments grounded in statutory analysis and
in policy.

– We will work on Research Problems 5 (due this week) and 6

(due next week), relating to Memo 2.

• In our second class session this week:

– We will engage in a round of Citation Cup competition.

– I will return your graded Memo 1.2, and we will discuss it.

– Will continue work on making strong arguments grounded in
policy.

http://flic.kr/p/D9MSt
http://flic.kr/p/D9MSt
http://flic.kr/p/D9MSt
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• By Friday before we meet:

– You will submit Research problem 5.

– You will compete the Core Grammar for Lawyers post-test with
a satisfactory score.

– You will submit an ICW exercise.

We may work in class sessions on other things that I think are neces-
sary based on how you are doing so far.

Recapping last week

Last week, you submitted Memo 1.2, we talked about polishing your
language, and we began work on Memo 2.

This week’s focus is on Memo 2: Research and policy

This week, we will focus on research for Memo 2 and on arguments
grounded in policy and statutory analysis.

Policy analysis and the relevance of facts

Read ALW Chapters 3 (Part II), 10, and 11 before our first class
session this week. We will focus on statutory analysis in our first
class session and on policy arguments in the second.

We discussed deductive argumentation in Week 3
124 and the legal 124 See discussion starting at page 71.

analogy argumentation scheme in Week 6.125 In each case, we noted 125 See discussion at page 91.

that these arguments are subject to critical questions, and that a least
one of the critical questions addresses policy.

We will frame both the statutory and policy arguments in the
context of Memo 2.

Friday deliverables

You have three deliverables this Friday.

Submit research problem 5 by the Friday deliverable deadline.
You will find resources and instructions on twen. NOTE: At the
beginning of the semester, the link provided here will go to a place-
holder file on the course page. I configure Research problems 3–6

after the semester is underway, so their descriptions are not complete
when we begin. Usually, Research problems 3 and 4 are ready by
Week 4, and Research problems 5 and 6 (which relate to Memo 3)

https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14962936&courseID=259594
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will be ready by Week 8. Once this research problem is ready, this
link should take you to a description of the research problem and
instructions for submitting it.

Submit your ICW assignment by the Friday deliverable deadline
this week. See page 115 for details. Remember: If you want to have time
to ask a TA for a reset on icw, you should plan to do the exercises a good 24
hours before they are due.

Complete the Core Grammar post-test by Friday. Remember
that you must satisfactorily complete the Core Grammar post-test
by the end of this week. If you have not already gone through the
lessons recommended after your pre-test, you should be doing so
now. Once you have completed the required lessons, take the post-
test immediately. You have time this week to take it more than once,
if necessary to obtain a satisfactory score. See pages 15 more infor-
mation and 30 for the rationale for this assignment.



Week 10 (Nov. 5/7)

Image “Construction Mad” © 2012

Mohammad M. Ammar. Used with
permission. CC BY-ND 2.0 license.

DRAFT! Note: This version of the course pack is provided for
Orientation Week. Many of the chapters after the Orientation Week
chapter are marked “Draft.” Prof. Larson will post a version with
the updated Week 1 chapter during Orientation Week and a version
with all other chapters updated shortly thereafter.

What you will read for this week. You will read these materi- Return to Table of Contents.
Return to Weekly Schedule.als for this week:

• This chapter in the course pack (<5 pages)

Summary of what we will do this week. Here is an overview of
what we will be doing this week.

• We will not have class sessions this week. Instead, we will hold
individual conferences. Meanwhile, you will be laboring over
Memo 2.

• By the Sunday deliverable deadline:

http://flic.kr/p/fvQ2kj
http://flic.kr/p/fvQ2kj
http://flic.kr/p/fvQ2kj


larw i: legal argumentation (orientation version) 108

– You will review your graded Memo 1.2, make your plan for the
rest of the semester, and identify three to five agenda items for
your mandatory conference with me this week.

– You will submit your legal rule(s) and case charts for Memo 2

on Eli Review.

• By the Tuesday deliverable deadline, you will perform a review of
your peers’ rule(s) and case charts for Memo 2.

• By the Friday deliverable deadline:

– You will submit Research Problem 6 on twen.

– You will submit an ICW exercise.

Recapping last week

Last week, we focused on planning and research for Memo 2.

This week’s focus is on research and analysis for Memo 2

This week, you will continue the focus on research for Memo 2 but
you’ll also begin the analysis. You will meet me in a mandatory con-
ference to discuss your own writing and your planning for Week 11,
which is the last week you have to work on Memo 2, due November
11 and counting for 35% of your semester grade.

Submit your agenda for our conference by the Sunday deliv-
erable deadline this week. You will submit it in the form of a profes-
sionally written email, written to me as if I’m a supervising attorney
and addressed to my official email. Copy your section’s TA on the
email.126 If you need reminders about writing correct emails, refer 126 If you are unsure of your TA’s email

address, you’ll find it in on page 10.back to the exercises we did earlier this semester.

Memo 2 research and analysis

You will submit components of your Memo 2 research and analysis
this week, including a statement of legal rule(s) and case charts and a
research problem.

Submit Memo 2 rule & case charts by posting them on Eli
Review in the assignment titled Memo 2 Rule(s) and Case Charts by the
Sunday deliverable deadline.

mailto:blarson@law.tamu.edu
https://app.elireview.com/unit/student/assignment/module_id/6069/assignment_id/37128/deliverable_id/37290
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Review your peers’ Memo 2 rule(s) and case chart(s) by the
Tuesday deliverable deadline for this week. The Eli Review assign-
ment is titled PR Memo 2 rule(s) and casechart(s).

Complete Memo 2 research

You will complete your Memo 2 research this week. Based on this
work, you should be able to write the discussion section of Memo 2

for next week.

Friday deliverables

You have two deliverables due this Friday.

Submit research problem 6 by the Friday deliverable deadline.
You will find resources and instructions on twen. NOTE: At the
beginning of the semester, the link provided here will go to a place-
holder file on the course page. I configure Research problems 3–6

after the semester is underway, so their descriptions are not complete
when we begin. Usually, Research problems 3 and 4 are ready by
Week 4, and Research problems 5 and 6 (which relate to Memo 3)
will be ready by Week 8. Once this research problem is ready, this
link should take you to a description of the research problem and
instructions for submitting it.

Submit your ICW assignment by the Friday deliverable deadline
this week. See page 115 for details. Remember: If you want to have time
to ask a TA for a reset on icw, you should plan to do the exercises a good 24
hours before they are due.

https://app.elireview.com/unit/student/activity/module_id/6069/activity_id/24353
https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14963049&courseID=259594


Week 11 (Nov. 12/14)

DRAFT! Note: This version of the course pack is provided for
Orientation Week. Many of the chapters after the Orientation Week
chapter are marked “Draft.” Prof. Larson will post a version with
the updated Week 1 chapter during Orientation Week and a version
with all other chapters updated shortly thereafter.

What you will read for this week. You will read these materi- Image “The building thinks on its
own” © 2016 Derek Finch. Used with
permission. CC-BY-2.0 license.
Return to Table of Contents.

Return to Weekly Schedule.

als for this week:

• This chapter in the course pack (<5 pages)

Summary of what we will do this week. Here is an overview of
what we will be doing this week.

• By the Sunday before we meet, you will post a draft of your dis-
cussion section for Memo 2 on Eli Review.

http://flic.kr/p/SacxZh
http://flic.kr/p/SacxZh
http://flic.kr/p/SacxZh
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• By the Tuesday before we meet, you will review your peers’ draft
discussion sections for Memo 2.

• In our first class session this week:

– We will continue working on skills to support you in complet-
ing Memo 2 successfully.

– You will prepare a revision plan on Eli Review based on your
peers’ reviews of your discussion section for Memo 2.

• In our second class session this week:

– We will engage in a round of Citation Cup competition.

– We will continue working on Memo 2.

• There are no Friday deliverables this week, but note that your
Memo 2 is due the beginning of next week!

We may work in class sessions on other things that I think are neces-
sary based on how you are doing so far.

Memo 2 remains our focus

For last week, the focus was Memo 2, and that remains true this
week.

Complete Memo 2 discussion

This week, you will submit your draft of the Memo 2 discussion,
review peers’ discussions, and develop your revision plan for yours.
You’ll bring it together over next weekend with the other memo
components before you submit Memo 2 on November 11.

Submit your draft discussion section for Memo 2 by posting
it on Eli Review in the assignment titled Memo 2 draft discussion by
the Sunday deliverable deadline. Be sure to include your email
address on the “From:” line of your memo so that your peers can
email you their markups in MS Word.

You will then review your peers’ performance on the draft discus-
sions.

Review your peers’ Memo 2 discussion sections by the Tues-
day deliverable deadline for this week. The Eli Review assignment
is titled PR Memo 2 discussion. You must also email a copy of your
peers’ papers with your markup to them at the addresses the pro-
vide in the “From:” lines of their memos, with a copy to my official
email and your section’s TA.127 127 If you are unsure of your TA’s email

address, you’ll find it in on page 10.

https://app.elireview.com/unit/student/assignment/module_id/6069/assignment_id/37135/deliverable_id/37297
https://app.elireview.com/unit/student/activity/module_id/6069/activity_id/24355
https://app.elireview.com/unit/student/activity/module_id/6069/activity_id/24355
mailto:blarson@law.tamu.edu
mailto:blarson@law.tamu.edu


larw i: legal argumentation (orientation version) 112

This will be the most complicated and lengthy peer review you
perform this year. For that reason, no one will be required to review
more than two peers on this peer review. (If you are in a group of
four to permit the groups to work out, I’ll reach out to you about
how to handle that.) Nevertheless, I recommend you schedule at least
an hour to work on reviews on Monday. Remember, too, that you are
free to take notes of what you see in your peers’ papers, and you may
use those notes when you are revising your own work, but you may
not copy prose from your peers or refer to their papers directly while
editing yours. See the peer review code at page 84.

Memo writing workshop, questions deadline

Before Memo 2 is due, we will have an optional Memo workshop on
November 9, 4:00–6:00p.m. The workshop is completely optional.128 128 I do not track who attends and try

not even to remember who was there
when I’m grading.

It will be in our normal classroom, unless I inform you otherwise. I
will provide snacks and soft drinks. During the workshop, students
can approach me to ask questions one-on-one, or students can ask
questions that I’ll answer in front of all present. (Sometimes, I answer
a student’s one-on-one question to the whole group, if I think it’s
important enough.) You can also just sit there and write, or even just
sit there, munch on chips, and check social media.

As I’ve mentioned before, I do not answer questions from students
about major writing assignments over the weekends on which they
are due. Your Memo 2 is due the at the Sunday deliverable dead-
line next week. Any questions you send me by your bedtime on the
preceding Friday night,129 I will attempt to answer that Saturday 129 That is, by the time I get up Saturday

morning.morning. Then you will hear nothing more from me. If for some rea-
son you have a problem submitting a graded assignment on twen

by the due date/time, then email it to me before the deadline with an
explanation.



Week 12 (Nov. 19/21)

DRAFT! Note: This version of the course pack is provided for
Orientation Week. Many of the chapters after the Orientation Week
chapter are marked “Draft.” Prof. Larson will post a version with
the updated Week 1 chapter during Orientation Week and a version
with all other chapters updated shortly thereafter.

What you will read for this week. You will read these materi- Image “Fireworks” © 2017 Faber 32.
Used with permission. CC BY-NC-ND
2.0 license.
Return to Table of Contents.

Return to Weekly Schedule.

als for this week:

• This chapter of the course pack (<5 pages)

Summary of what we will do this week. Here is an overview of
what we will be doing this week.

• By the Sunday before we meet you must submit your Memo 2
graded assignment.

• In our first class session this week:

http://flic.kr/p/Uks5m9
http://flic.kr/p/Uks5m9
http://flic.kr/p/Uks5m9
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– You will fill out course evaluations.

– We will hold the Citation Cup championship.

– We will work through a practice citation exam that I distributed
in Week 11.

– We will briefly look forward to next semester.

• In our second class session this week you will take the final cita-
tion exam.

We may work in class sessions on other things that I think are neces-
sary based on how you are doing so far.

Complete your Memo 2 assignment and upload it to twen to
the assignment titled Memo 2 by the Sunday deliverable deadline this
week. Follow the instructions you received in the instructions for the
Memo 2 assignment, which I provided to you in class and posted on
twen.

https://lawschool.westlaw.com/Gradebook/AssignmentDisplay.aspx?courseId=259594&assignmentId=528167
https://lawschool.westlaw.com/DocForums/DocumentMainList.aspx?mainTopicID=14964660&courseID=259594&forumDBID=1169261&postingID=14964660&pagetitle=Memo+2+materials
https://lawschool.westlaw.com/DocForums/DocumentMainList.aspx?mainTopicID=14964660&courseID=259594&forumDBID=1169261&postingID=14964660&pagetitle=Memo+2+materials
https://lawschool.westlaw.com/DocForums/DocumentMainList.aspx?mainTopicID=14964660&courseID=259594&forumDBID=1169261&postingID=14964660&pagetitle=Memo+2+materials
https://lawschool.westlaw.com/DocForums/DocumentMainList.aspx?mainTopicID=14964660&courseID=259594&forumDBID=1169261&postingID=14964660&pagetitle=Memo+2+materials


ICW exercises

DRAFT! Note: This version of the course pack is provided for Ori-
entation Week. Many of the chapters after the Orientation Week
chapter are marked “Draft.” Prof. Larson will post a version with
the updated Week 1 chapter during Orientation Week and a version
with all other chapters updated shortly thereafter.

You will complete several exercises in the Interactive Citation Return to Table of Contents.
Return to Weekly Schedule.Workbook (icw) on Lexis/Nexis over the course of this semester. As

I mentioned above,130 writing mechanics are critically important in 130 See page 30 for discussion.

legal writing, and failing to write legal citations correctly is a sure
way to send a lawyer or judge who was formerly a law-review editor
into a paroxysm of apoplexy.

Table 5 provides the schedule for student obligations to complete
exercises on the online version of icw during this semester. These
exercises are mandatory, and you are required to complete them by
the Friday deliverables deadline131 in Weeks 2–6 and 8–10. Week 10

131 See the Weekly Schedule at page 22

for details. Given the possible need to
have your TA “reset” the icw exercises
for you discussed below, you may want
to plan to finish these by Thursday
night, so you have time to request and
take advantage of a reset.

will be different in that you will do a take-home comprehensive quiz
to prepare you for the final citation exam. In Week 11 we will work
through any common problem areas in class, and in Week 12 you will
take the final citation exam in the last class session of the semester.

Note that the schedule does not go entirely in the order of chap-
ters in the icw and that for most chapters, but not all of them, you
are required to answer only the odd-numbered questions. So see the
table before preparing each week’s assignment. On weeks where you
are required to answer only the odd-numbered questions, you may
still wish to do the even-numbered ones for practice (and if you are
in my section in the spring, you’ll have to do them anyway).

Lexis/Nexis provides a helpful student guide and video showing
how to get started and use icw.132 132 The user guide is here: https:

//www.lexisnexis.com/LawSchool/LSP/

m/students/60/download.aspx (you
need to log in to Lexis to reach it). The
video (which I think is more helpful) is
here: https://www.youtube.com/watch?
v=gl8q7G8Hnwo.

Our TAs will grade these exercises in the following manner.
Each week’s assignment is worth 4 points toward the points for Ex-
ercises & Preparation in the semester.133 You will get 100% of the

133 For a breakdown of course-grade
components, see Table 2 at page 15.
See page 16 for an explanation of how
exercises are graded generally.

points for a chapter if you get all the answers correct, 75% if you get

https://www.lexisnexis.com/LawSchool/LSP/m/students/60/download.aspx
https://www.lexisnexis.com/LawSchool/LSP/m/students/60/download.aspx
https://www.lexisnexis.com/LawSchool/LSP/m/students/60/download.aspx
https://www.youtube.com/watch?v=gl8q7G8Hnwo
https://www.youtube.com/watch?v=gl8q7G8Hnwo
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no more than two answers wrong, and zero points for the chapter
otherwise. Thus, to get the full 4 points on a week when two icw

chapters are assigned, you must submit both chapters’ quizzes on-
line, on-time, with all the answers correct. You will get 3.5 points if
you get all answers on one chapter correct but one or two wrong on
the other, 3 points if you get one or two wrong on each chapter, 1.5
points if you get more than two wrong on one chapter but only one
or two wrong on the other, and zero points otherwise.

The online icw gives you five chances to get the right answer
on each question before “locking you out” on that question. You
can still get full points by following this procedure: Complete the
whole exercise and take down your correct answers and the best
answer you had on the locked out ones. Email your TA asking to
have the exercise reset. Redo the exercise, re-entering your correct
answers from before and correcting any where you got locked out.
You can theoretically ask the TA to reset the assignment multiple
times, but you should recognize TAs have lives, too. You should also
not expect your TA to be available at 6:00p.m. or later on a Friday
night to reset your icw. So plan accordingly and consider completing
these exercises by Thursday night so you have time to request and
take advantage of a reset on Friday.
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Which questions
Week ICW chapter to answer Note

2 15 When do I cite? All Chapter 15 is one of the most
1 Case names Odd-numbered important, and therefore required

before you do the others. It also
requires you to answer all the
questions, not just odd-
numbered ones.

3 2 Case location Odd-numbered
3 Court & date Odd-numbered

4 4 Parallel cites Odd-numbered Your Memo 1.1 assignment
5 Short forms (cases) Odd-numbered is due after this week. Try

to use correct case names in your
citations in it, but don’t worry about
other elements of the Bluebook rules.

5 6 Federal statutes Odd-numbered
7 State statutes Odd-numbered

6 8 Short forms (statutes) Odd-numbered Your Memo 1.2 assignment,
9 Comprehensive Odd-numbered which requires that you use correct
core exercise citations, is due after this week. The

chapters through 8 and core exercise
in chapter 9 are meant to prepare you
to submit correct citations in Memo 1.2.

8 10 Prior & subsequent Odd-numbered
case history
11 Secondary sources Odd-numbered

9 12 Parentheticals Odd-numbered
13 Signals Odd-numbered

10 See note. You will receive a take-home
comprehensive quiz to prepare
you for the citation exam in week 12.

Table 5: icw assignment sched-
ule



Larson Guide: Verbs in legal writing

DRAFT! Note: This version of the course pack is provided for Ori-
entation Week. Many of the chapters after the Orientation Week
chapter are marked “Draft.” Prof. Larson will post a version with
the updated Week 1 chapter during Orientation Week and a version
with all other chapters updated shortly thereafter.

Your sentence acts or moves through its verbs. This guide Return to Table of Contents.
Return to Weekly Schedule.explains some terminology important for discussing verbs: for un-

derstanding feedback from your instructor and for giving feedback
to your peers. It also explains some common problems with verbs.
Verbs have several characteristics that control the forms they take
and the purposes they serve: agreement in person and number,
(in)transitivity, tense, voice, and mood.

First, it’s helpful to know that verbs have infinitive and base forms.
The infinitive is simply the word to in front of the base form. So, be is
the base form and to be the infinitive form.

Person, number, and pronouns

When we speak of first person, what do we mean? In English, we
categorize a pronoun based on its relation to the speaker and listener
and the number of persons or things to which it refers. Here is a
summary of the nominative or subject forms (with the accusative/dative
or objective and possessive or genitive forms in parentheses).

Singular Plural

First person I (acc./dat.: me; We (acc./dat.: us;
poss.: my, mine) poss.: our, ours)

Second person You (acc./dat.: you; poss.: your, yours) Y’all (acc./dat.: y’all;
poss.: y’alls)

Third person It (acc./dat.: it; poss.: its) They (acc./dat.: them;
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Singular Plural

She (acc./dat.: her; poss.: her, hers) poss.: their, theirs)
He (acc./dat.: him; poss.: his)

Table 6: Common pronouns in English

So, first person means the speaker (or writer) or the group the
speaker represents; second person, the hearer (or reader); and third
person, anyone or anything that is not the speaker or hearer.

Test yourself: What is the first-person plural accusative pronoun in
English?

Agreement

A verb must agree in number and person with its subject, which is a
pronoun, noun, or phrase. In many languages, the verb changes for
each possible combination of the subject’s number and person. For
example, in Castilian Spanish, the present indicative134 form of the 134 More on what “present” tense and

“indicative” mood mean in a moment.verb tomar, “to take,” has six forms.

Singular Plural

First person tomo (I take) tomamos (we take)
Second person tomas (you take) tomáis (y’all take)
Third person toma (it, she, or he takes) toman (they take)

Table 7: The verb tomar in Spanish

Spanish then has a set of six forms for the past tense,135 another 135 Actually, Spanish helpfully has two
past tenses.six for future tense, etc.. English is not so complicated as that. In

most cases, there are two forms of the verb in the present tense and
one in the past. Consider the verb walk:

• Present tense

– Third-person singular: It/she/he walks.

– All other forms: I/we/you/y’all/they walk.

• Past tense, all forms: I/we/you/it/she/he/they walked.

The verb be is unusual in English in that it has three forms in the
present and two in the past tense:

• Present tense
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– First-person singular: I am.

– Third-person singular: It/she/he is.

– All other forms: We/you/they are.

• Past tense

– First- and third-person singular: I/it/she/he was.

– All second-person and plural forms: We/you/y’all/they are.

Problems sometimes arise when it’s unclear whether a subject is
singular or plural. For example: “A number of options [is or are]
available.” Here, agreement with ‘number’—a singular noun—
suggests ‘is’ and agreement with ‘options’—a plural noun—suggests
‘are.’ Garner’s Redbook gives advice about which forms to use in
§§ 10.23–10.26.

What is the present tense, first-person, singular form of the verb to
be? Past tense?

Transitivity or intransitivity

A verb is transitive when it takes an object. The subject of the verb is
the noun, phrase, or pronoun that governs the verb’s form; the object
is another pronoun, noun, or phrase that complements the verb, often
as the target of the verb’s action. Here are examples labeled.

Subject Verb Object (indirect) Object (direct)

a. I give her the book.
b. I wrote her a letter.
c. He gives gifts.
d. I ring the bell.
e. The bell rings.
f. I left.
g. I left my job.

Table 8: Transitive verbs and objects

Which of these examples are transitive? Which intransitive?
There can be two objects for some verbs, as in (a) and (b). In these

cases, the indirect object usually indicates the direction or purpose
for the verb’s action.136 Some verbs can function with or without an 136 And they can almost always be

transformed into a verb with a single
object and a prepositional phrase, like
“I give the book to her” or “I wrote the
book for her.’

object, as in (d) and (e).137 They usually have subtly different mean-

137 They are called labile, if you really
want to geek out on this stuff.

ings. So in the examples, “The bell rings” probably focuses more on
the sound, while “I ring the bell” focuses more on the action.
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Tense

Indicative verbs in English have two simple tenses (present and past)
and several compound tenses (future; past, present, and future perfect;
progressives). Compound just means that it takes more than one word
to make the verb.138 138 Note the discussion appearing

at page 65 of which verb tenses are
appropriate to stating legal rules and
the facts of a case.Tense Examples What it communicates

Present She sings for a living. Action, continuous and ongoing
I walk the dog at noon. or completed on an ongoing basis.

Past She sang for a living. Action that took place continuously in the
I usually walked the dog at noon. past or that was completed in the past.
I walked the dog at noon Monday.

Future She will sing for a living. Action certain to take place continuously
I will walk the dog at noon tomorrow. or to be completed in the future.

Present perfect She has sung for a living. Action that started in the past but continues
I have walked the dog at noon. or has a likelihood of continuing into the
I have written three books. present or future.

Past perfect I had written two books Usually in relation a simple past-tense verb,
when I met her. past perfect represents an action that was just
I had already walked the dog completed or was ongoing at the time the
when she asked. simple past-tense event interrupted it.

Future perfect When she arrives, Usually in relation a simple present-tense
I will have been there for two hours. verb that represents a future action, future
I will have published three books perfect represents an action that will just
before he publishes his first. be completed or will be ongoing when the

future action interrupts it.

Progressives I am walking the dog. Represents an act that was, is, or will
I was watching TV. be taking place but not completed.
I will be writing a book.

Table 9: Verb tenses in EnglishAs a general rule, keep it simple. Don’t use a complex tense form
when a simple one will do. But be precise; make sure that the tense
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you choose represents the event exactly as it happened, happens, or
will happen.

Voice

Verbs in English can have one of two voices, active or passive.139 Voice 139 There are possibly three, the third
being a kind of mediopassive voice. Talk
to Larson if you are the kind of geek
who wants to know more.

is concerned with agents and patients. The agent of the action is the
one that does the action, and the patient receives the action. In active
voice, the subject of the verb is agent of the action. In the passive voice,
the subject of the verb is the patient of the action. Consider these
examples.

• I rode the bus. (I is the subject and also the agent, the one doing
the riding.)

• The bus was ridden by me. (The bus is the subject, but the agent is
in the prepositional phrase by me.)

• Lack of language skills has been determined to be an important
concern. (Lack of language skills is the subject, but we don’t really
know who the agent is. Who did this determining?)

Now consider which of the next two examples is in passive voice.
Make sure you can explain why.

• Mr. Mejía was introduced by Ms. Wright’s brother as her husband.

• Ms. Wright’s brother introduced Mr. Mejía as her husband.

The passive voice is useful when you want to conceal the agent
and when you don’t know who or what the agent is. Of course, you
frustrate that purpose if you include a prepositional phrase like “by
me” or “by Ms. Wright’s brother,” telling your reader who or what
the agent is. In most other cases, the passive voice saps the energy
from your prose and produces longer sentences. You should use it as
little as possible, except where you can explain why you are using it.

Sometimes, it is unclear whether something is in passive voice if
the verb in question could be either a participle (a verb form that acts
like an adjective) or a past-tense verb. Consider these examples.

a. They were married for four years.

b. They were married by the bishop.

c. They were separated by the referee only once.

d. They were separated for three months.

e. The window was broken.

Which of these do you think is passive and which active?



larw i: legal argumentation (orientation version) 123

Mood

Verbs in English come in three moods: indicative, imperative, and
subjunctive. The first two are pretty easy. Indicative verbs are those
that describe the world as it is, was, or will be. All the verbs above
are in indicative mood. Imperative verbs are commands. They take the
base form of the verb:

• Be honest!

• Go forth and multiply!

• Give me that book!

The subjunctive mood is the subtlest. We use it to express counter-
factual situations, demands, and requirements and in certain other
places.

One way to use it is to take the plural form of the past tense of the
verb and use it to express a counter-factual state, usually followed
by a conditional verb describing likely consequences. Sometimes
you might form it with were plus an infinitive to express a future
possibility. Note that the subjunctive can function across verb tenses
as it has no tense itself. Consider the following examples:

a. If I were a sculptor, but then again, no. . .

b. If the truck is 18 feet high, it will not clear the bridge ahead.

c. If the truck were 18 feet high, it would not clear the bridge ahead.

d. If she assisted the defendant, she would be his accomplice.

e. If she assisted the defendant, she was his accomplice.

f. If she worked three weeks, where is the money?

g. If she worked three weeks, she would only clear about $1,000.

h. If she were to work three weeks, she would only clear about
$1,000.

Which of these examples use the subjunctive? You should try to use
the subjunctive whenever you introduce counterfactual assertions or
speculations about uncertainties in the future.

If you follow a verb of request, order, wish, or demand with a that-
clause, the verb in the that-clause should be subjunctive. Sometimes,
you will form this subjunctive with the plural past-tense form and
sometimes with the base form. See these examples.

a. I wish that she were here.
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b. I requested that he release her.

c. The court ordered that he be released.

How do you know the clauses after that are in subjunctive mood?

Nominalization: Minimize its use

Like the passive voice, nominalizing a verb—making the verb into
a noun form—takes power from the action and usually makes the
sentence longer. Consider these examples.

a. The action or motion of your sentence is in its verbs.

b. Your sentences act and move through their verbs.

c. She used a nominalization of the verb.

d. She nominalized the verb.

e. He shared information with her about the matter.

f. He informed her about the matter.

g. They reached an agreement to merge.

h. They agreed to merge.

i. The parties came to a failure to reach an agreement.

j. The parties did not agree.

k. You should keep its use to a minimum.

l. You should use it rarely.



Larson Guide: Quoting material properly

DRAFT! Note: This version of the course pack is provided for Ori-
entation Week. Many of the chapters after the Orientation Week
chapter are marked “Draft.” Prof. Larson will post a version with
the updated Week 1 chapter during Orientation Week and a version
with all other chapters updated shortly thereafter.

You often must quote authorities when you are writing legal Return to Table of Contents.
Return to Weekly Schedule.texts. There are two broad problems with which you must deal when

working with quotations: how to format them, and how to make
alterations to them.

Formatting

How you format quotations depends on how long they are:

• Block quotation: 50 words or more. Bluebook 5.1(a); Redbook § 1.30.

• In-line quotation: 49 words or fewer. Bluebook 5.1(b); Redbook
§ 1.30.

Block quotations

Bluebook 5.1(a); Redbook § 1.30. Key points:

• No quotation marks on the outside, but quotation marks inside the
block should be retained as in original.

• Indented (probably one-half inch or so) on right and left.

• Same font and font size as the rest of the text.

• Varying opinions on whether they should be single-spaced in a
double-spaced document.

• At least for larw purposes, the citation goes on an un-indented
line immediately after the block quotation.
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• See the Bluebook and Redbook rules for further guidance. (Starting
with the fall Memo 1.2 assignment, Larson will assume you have
read them.)

In-line quotations

Bluebook 5.1(b); Redbook § 1.30. Key points:

• Run the quotation into the text without indenting it or setting it off
with formatting.

• Use double quotation marks on the outside of the quotation, and
make sure your word processor is set to convert them to “curly”
quotes, like the ones around the word curly in the last clause.
They should not be "straight"quotes like the ones around the word
straight in the last clause.

• Same font and font size as the rest of the text.

• The citation goes after the closing quotation mark and final punc-
tuation, for a citation sentence, or is set off by a comma that lies
inside the quotation mark and placed just after the quotation mark.
For example:

– Example 1: Smith claims that “by writing the lyric ‘God save
the Queen / the fascist regime,’ the Sex Pistols offered a pow-
erful critique to a generation still feeling the effects of German
fascism in Europe.” H.A. Smith, Anti-Fascist Critique and Cen-
sorship Law in the U.K., 25 J. of L. and Human. 345, 360 (1998)
(quoting Sex Pistols, God Save the Queen, on Never Mind the
Bollocks, Here’s the Sex Pistols (Virgin 1977)).

– BUT Example 2: Smith claims that “by writing the lyric ‘God
save the Queen / the fascist regime,’ the Sex Pistols offered
a powerful critique to a generation still feeling the effects of
German fascism in Europe,” H.A. Smith, Anti-Fascist Critique
and Censorship Law in the U.K., 25 J. of L. and Human. 345, 360

(1998) (quoting Sex Pistols, God Save the Queen, on Never Mind
the Bollocks, Here’s the Sex Pistols (Virgin 1977)), but the UK
courts nevertheless upheld the censor’s ban on radio play of the
song, Rotten v. Crown [1977] AC 391 (HL) 31(appeal taken from
Eng.).

• Punctuation and quotation marks:

– Commas and periods always go inside the marks. (See Example
1, Example 2.)

– Colons and semi-colons always go outside.
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– Question marks and exclamation marks go inside or outside
depending on whether they are part of the quoted text.

• If the quotation quotes another authority, the internal quotations
should be retained and a quoting-parenthetical should give the
underlying source. (See Example 1, Example 2.)

• See the Bluebook and Redbook rules for further guidance. (Begin-
ning with the fall Memo 1.2 assignment, Larson will assume you
have read them.)

Alterations

Quotations within quotations

When a quotation appears within text you are quoting, how you treat
it may depend on whether you are including the quotation in your
writing as a block quotation or as an in-line quotation.

• With block quotations, you should leave the quotation marks in-
side the quotation exactly as you find them in the text you are
quoting.

• With in-line quotations, you should set the text you are quoting off
from your text with double quotation marks as indicated above,
and any internal quotation marks should alternate between single
and double quotation marks. Bluebook 5.2(f); Redbook Âğ 1.32.
Consider this example:

– Example 3: This is the original text of the source.

Lorem ipsum dolor sit amet, consectetur adipiscing elit: “Etiam
et urna a neque egestas ornare vel ac neque. Nunc vitae fau-
cibus ex, nec dignissim ante.” Ut lorem lorem, lobortis ut nisi
ut, rutrum posuere diam. Ut placerat nisi nulla, quis efficitur
quam interdum eu. Nulla consequat, “dolor a mollis male-
suada, ‘justo massa luctus velit,’ quis feugiat mauris ligula nec
lacus.” Morbi porta placerat mi, consectetur pellentesque nunc
posuere nec.

– Example 4: This is how it looks as a block quotation.

Smith writes, in Latin, of the beauty of the Latin language:

Lorem ipsum dolor sit amet, consectetur adipiscing elit: “Etiam et
urna a neque egestas ornare vel ac neque. Nunc vitae faucibus ex, nec
dignissim ante.” Ut lorem lorem, lobortis ut nisi ut, rutrum posuere
diam. Ut placerat nisi nulla, quis efficitur quam interdum eu. Nulla
consequat, “dolor a mollis malesuada, ‘justo massa luctus velit,’ quis
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feugiat mauris ligula nec lacus.” Morbi porta placerat mi, consectetur
pellentesque nunc posuere nec.

H.A. Smith, The Beauty of the Latin Language for Lawyers, 26 J. of L.
and Human. 123, 140 (1999) (quoting Ovid, Metamorphoses 5.12; G.
Kennedy, Yup, Latin is Beautiful, 18 J. of Obvious Studies 68 (1963)).

• Example 5: But note how the quotation marks change inside in
in-line quotation.

Smith, writing in Latin, notes that “[u]t placerat nisi nulla, quis efficitur
quam interdum eu. Nulla consequat, ‘dolor a mollis malesuada, “justo
massa luctus velit,” quis feugiat mauris ligula nec lacus.”’ H.A. Smith,
The Beauty of the Latin Language for Lawyers, 26 J. of L. and Human. 123,
140 (1999) (quoting G. Kennedy, Yup, Latin is Beautiful, 18 J. of Obvious
Studies 68 (1963)).

Adding, changing, and omitting words

See Bluebook 5.2(a)-(c). You may add a word to clarify the quotation
by putting the added word in square brackets. If you change a word,
use square brackets to indicate the change. Often, this means chang-
ing the case of a letter to change it from the first word of a sentence
to a subsequent word, or vice versa. (Compare “Ut” and “[u]t” in
Examples 3 and 5.) You can also delete part of a word, in which case
you should use a pair of empty square brackets to indicate the dele-
tion. For example, assume the quoted text said “The state’s activities
are a taking when the encroachment on private property causes dam-
ages.”

• Example 6: The court must determine whether the activities “en-
croach[] on private property [and] cause[] damages.”

Example 6 is technically correct, but it illustrates why you should
use such alterations sparingly: The result is often painful to read.

If you omit one or more words, you must use an ellipsis: three pe-
riods, each separated from each other and adjacent text with spaces.
Important: The spaces before and within an ellipsis should be non-
breaking spaces. That is, it should not be possible for MS Word to put
a line break between the previous text and the ellipsis or within the
ellipsis. (See Example 7.)

• Example 7: Note the line break at the end of the first line in the
middle of the ellipsis.
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You can make spaces that are non-breaking on Mac by pressing
Option-Shift-Space and in Windows Ctrl-Shift-Space. In MSWord,
you can see whether a space is breaking or non-breaking by turning
on the display of marks (clicking the ¶ mark on the tools ribbon).

You should change the AutoCorrect function in MS Word on your
computer to automatically convert three periods in a row into a Blue-
book-compliant ellipsis.140 140 Larson will demonstrate in class.

• Example 8: Note the little blue tilde-dots between the preceding
text and periods.

There are other rules for using ellipses at Bluebook 5.3 and Red-
book §§ 1.45-1.50. (With the fall Memo 1.2 assignment, Larson will
assume you have read them.)

Marking other changes

Note Bluebook 5.2(c) and Redbook § 1.42(b) about using [sic] to mark
errors in an original and Bluebook 5.2(d) about using parentheticals in
citations to indicate other kinds of modification.



Larson Guide: Legal research

DRAFT! Note: This version of the course pack is provided for Ori-
entation Week. Many of the chapters after the Orientation Week
chapter are marked “Draft.” Prof. Larson will post a version with
the updated Week 1 chapter during Orientation Week and a version
with all other chapters updated shortly thereafter.

Legal research is quite unlike academic research in some Return to Table of Contents.
Return to Weekly Schedule.ways. In other ways, it may seem somewhat familiar to you. This

beginner’s guide to legal research represents my best effort to get
you started with the topic. As I noted in the syllabus,141 the model 141 Starting at page 9.

for legal research described in this course pack is adapted from Mark
K. Osbeck, Impeccable Research: A Concise Guide to Mastering Legal
Research Skills (2d ed. 2016).142 As Osbeck’s text is nearly $60, and 142 Referred to throughout this course

pack as “Osbeck.” There is also much
good advice at https://libguides.
law.illinois.edu/law792pp.

previous years’ students have suggested they did not read it all that
carefully or value it highly,143 I’ve decided beginning with this year

143 It’s also another 200 pages of read-
ing.

to summarize an adapted approach myself.
First, some key observations:

• It is unwise just to take your research question and type it into the
natural-language search box on your favorite legal research web-
site or on Google. You need a strategy to succeed at legal research.
Throwing a bunch of stuff against the wall and hoping something
will stick is not a great idea.

• In legal research, it’s very important to find every primary manda-
tory authority relevant to your question. Missing something can
cost you a case or the confidence of your client. In undergraduate
research, you could afford to miss a leading authority when writ-
ing a paper; you could even intentionally pick an authority you
liked and expressly restrict your discussion to it. That does not
work in the law.

• The legal research tools you get for free in law school (Westlaw,
Lexis, Bloomberg Law) are very expensive out in the practice
world.144 For a small firm, they can cost between $5,000 and 144 Software provider MyCase

has created a guide to using
Google Scholar and other free
tools for legal research, available
at http://mycase.marketing.s3.
amazonaws.com/eBooks/mycase_ebook_

guide-to-using-google-scholar-ebook.

pdf.

https://libguides.law.illinois.edu/law792pp
https://libguides.law.illinois.edu/law792pp
http://mycase.marketing.s3.amazonaws.com/eBooks/mycase_ebook_guide-to-using-google-scholar-ebook.pdf
http://mycase.marketing.s3.amazonaws.com/eBooks/mycase_ebook_guide-to-using-google-scholar-ebook.pdf
http://mycase.marketing.s3.amazonaws.com/eBooks/mycase_ebook_guide-to-using-google-scholar-ebook.pdf
http://mycase.marketing.s3.amazonaws.com/eBooks/mycase_ebook_guide-to-using-google-scholar-ebook.pdf
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$15,000 per attorney per year. We tend to lean on these tools dur-
ing your law school training, in part because they are free now.
But your access to them after law school may be non-existent or in-
complete. Ideally, you’ll take an advanced research course to learn
some of the free and low-cost alternatives.

In the remainder of this guide, I will provide you an an example
legal problem and its question presented before stepping through the
research process that you will be using this year. You will download
the Legal research log template/checklist I have prepared for you and
placed on twen. We will use it for research all year. You will also be
able to download the research log I filled out as I worked through the
example legal question.

You do not need to worry about fully understanding everything
you read here on the first go-round. You will come back to this chap-
ter and follow its steps using the Legal research log template/checklist
throughout the year. So you should just get familiar with it for now.
Note, too, that I am using Westlaw and not Lexis or another online
platform to work through the example and as the basis for the re-
search problem exercises you must do. Lexis has largely the same ca-
pabilities, but they may be located in different parts of the interface.
Consequently, to keep everyone together on this example and the
research problem sets, we need to use the same platform. On your
graded writing assignments where you must do your own research,
you may use other research tools.

A hypothetical legal problem

Before we proceed, though, let’s consider a hypothetical scenario.
Imagine that you work at a law office in Fort Worth that has immi-
gration clients from around the country, and you receive the follow-
ing email from your supervising attorney, Laura Hutz:145 145 This example is adapted from a

problem designed by Professor Angela
Morrison.Dana Wright has retained our firm to represent Belen Mejía in immi-

gration court. Mr. Mejía is Ms. Wright’s partner and is currently in
immigration detention. Belen and Dana lived together in Providence,
Rhode Island, until the time of his detention. The government seeks
to remove Belen, alleging he is removable because he is here without
authorization.146 146 Removal is the technical term for

what is commonly known as depor-
tation, when an alien has violated the
immigration laws.

I think there may be a chance that Belen qualifies for cancellation of
removal. As you know, the immigration court can decide to cancel a
noncitizen’s removal and to grant permanent residence to a nonciti-
zen if (1) the noncitizen has continuously been present in the United
States for at least 10 years; (2) the noncitizen has been “a person of
good moral character” during that 10 year period; (3) the noncitizen
has not been convicted of certain crimes; and (4) the noncitizen “estab-
lishes that removal would result in exceptional and extremely unusual

https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14916079&courseID=259594
https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14916079&courseID=259594
https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14916079&courseID=259594
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hardship to the [noncitizen’s] spouse, parent, or child, who is a citizen
of the United States or [a permanent resident].” 8 U.S.C. § 1229b(b)(1)
(2012).

As a preliminary matter, we need to figure out whether Belen has a
United States citizen or permanent resident spouse, parent, or child.
Based on what Dana and Belen have told me (see the notes of my
interview with Dana attached), they may have an informal marriage
in Rhode Island. Since Dana is a United States citizen, that could
make Belen eligible for cancellation of removal. Please get me a memo
answering that question by Monday.

Imagine that the notes Ms. Hutz provided you provide the follow-
ing facts:

• Belen was born in Nicaragua in 1980. His parents brought him
here in 1988. Though his parents originally sought asylum in
the U.S., they never received it. They never discussed the matter
with Belen, who believed he was a citizen until he was arrested
recently on a bench warrant for failure to appear in court for a
traffic violation.

• Dana—who is a U.S. citizen—and Belen met at Rhode Island Col-
lege in 2004 and moved into an apartment together in 2005.

• Dana threw Belen a graduation party in 2007, inviting Belen’s
parents and the couple’s friends. Dana gave a speech there where
she talked of “spending the rest of my life with such an amazing
partner.” Belen thanked her, jokingly referring to her as “the old
ball-and-chain.”

• Around the same time, they opened a joint checking account out
of which they paid household expenses, but each also maintained
a separate account.

• Dana was still in school then, too, and on her federal financial aid
forms for 2007, she checked “single” as her marital status.

• Belen opened a credit card account in his name in 2009.

• They saved money in their joint account to buy a house together,
and in 2010 they had enough. Only Belen applied for the mort-
gage, though, because Dana had bad credit.

• Before the closing, they got in a huge fight and separated, with Be-
len proceeding with the house purchase and Dana staying behind
in the old apartment. They closed the joint checking account.

• Early in 2011, Dana was seriously injured in a car accident, which
left her permanently partially paralyzed. Belen, who had missed
her terribly, asked her to move in with him so he could look after
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her, and she agreed. Both were much relieved and happy to be
back together.

• Dana relies on Belen multiple times daily for support in basic
living tasks, though she also receives some outside assistance and
therapy under Medicaid.

• Belen thereafter commonly referred to Dana at work as his “wife”
or “spouse.” In 2012 and again in 2013, co-workers of Belen sent
wedding invitations addressed to “Belen and Dana Mejía.”

• On Medicaid forms in 2012, Dana marked her marital status as
“single,” because if she’d marked “married,” Belen’s income might
have made her ineligible for aid.

• In 2013, Belen and Dana got tattoos on the ring fingers of their left
hands, Dana getting an ‘X’ and Belen getting an ‘O.’ Dana posted a
picture of their hands together on Facebook. In a comment on that
post, she included a video of a bride walking down the aisle to the
wedding march, and in another comment, she said Belen’s parents
had bought them train tickets to visit New York and noted “I have
the best in-laws!”

• In 2014, Belen and Dana opened a joint checking account to pay
household expenses, but both still have accounts in their individ-
ual names.

• Dana and Belen did not have a wedding ceremony and have not
registered a marriage or civil union with the state, and both have
officially left their last names unchanged.

• In 2013, Belen took out a largish life-insurance policy naming
Dana as the only beneficiary.

• At family events of Dana in 2015 and 2016, everyone there, includ-
ing Dana, referred to Belen as Dana’s “partner.”

You remember from law school that what is called “informal mar-
riage” in Texas is usually called “common-law marriage” in other
states, as it is usually a common-law doctrine, and that not all states
permit it.

We will use this scenario to discuss the principles below. Before
we do so, however, you should download the Legal research log tem-
plate/checklist I have prepared for you and placed on twen. Note that
the template is organized into seven tables of information: Prelimi-
nary matters has information about your case, the people, places, and
things involved. Possible secondary authorities is a list of secondary au-
thorities you might consider consulting to answer the legal question.

https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14916079&courseID=259594
https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14916079&courseID=259594
https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14916079&courseID=259594
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Track your actions generally in Research steps you took. Track specific
secondary, primary enacted, and primary decisional authorities you
read, and any searches you run (on Westlaw, Lexis, Google etc.) in
the applicable tables. Basically, every time you take a step while re-
searching, you will record it.147 147 I know, you will consider this quite

tedious during your first year. After
you become more experienced as a
researcher and attorney, you may
dispense with many of the intermediate
steps that I’m asking you to record
here. But I can’t tell whether you are
learning them unless I require you to
record them.

On the blank template that you have downloaded, try navigating
around the tables of information by using the table of contents at
the top and the links back to the table of contents at the beginning
of each section. Now, fill out your name and the information in the
section of it titled Preliminary matters. In the “Simple timeline” box,
you may refer to the notes above without copying them into the log.
Do your best to articulate the “Question presented,” but we will
discuss it further below. This is research problem 1. Upload

the template you just filled out to the
assignment for Research Problem 1 on
twen.

Now you should download the research log that I filled out while
working through the Wright/Mejía problem above, which is also
available on twen. I’ve numbered rows in it to make it easier to
follow what I did. I’ll refer to the rows that I filled out in marginal
notes below as I discuss my steps.

Steps for researching a legal question

Every time you research a legal problem,148 you should follow these 148 There will be exceptions of course.
For example, perhaps a senior attorney
asks you to find a particular thing,
like a statute she has identified or all
opinions that cite that statute.

steps, each of which is discussed further below.

1. Create a research log for the question.

2. Plan your research.

3. Review secondary authorities.

4. Search for primary authorities.

5. Analyze your results so far and retrace if necessary.

You must keep a research log when you perform legal research
for this class, and you should consider doing it thereafter. It pro-
vides at least two benefits: First, on large projects, you will often read
dozens or even hundreds of authorities, and a research log is the only
way that you will be able to keep track of them all. The last thing you
want to do is to reread a case that you read three weeks ago, only to
conclude—again—that it is of no use. Second, a research log is evi-
dence of the thoroughness of your research. In the event you arrive at
the wrong answer and your client suffers adverse consequences, you
want to be able to show that you were not negligent in your research.
This is difficult to do absent a log of your activities.

But what should a research log look like? The answer depends on
what works best for you. Osbeck recommends that you carry a legal
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pad with you at all times.149 Though I was trained to track my own 149 It serves a dual purpose. When
you receive an assignment from a
supervising attorney, she will want
to see you writing down some of the
things that she says. If you don’t write
it down, she may worry you won’t get
it right. (If if the matter is complex, she
will probably be right.)

research by making notes in a yellow legal pad, I don’t believe that’s
the best approach for today. Now, I keep my research logs either in
an MS Word document or in a note in software like Evernote.150

150 Actually, I don’t like Evernote, and I
use a similar software called Bear.

For this class, you must use the Legal research log template/checklist
that I have provided for you, available on twen. In future, you may
use any form of log you like (or none at all, though I don’t recom-
mend that). Feel free to add notes or checklist items to the log I have
provided you, if they help you to remember to do certain things.

Your initial research plan is closely connected to your under-
standing of what legal question(s) you are trying to answer. As a law
student or lawyer early in your career, this can be a very difficult as-
pect of the project. You may not know enough about the law today
to know what the question is. Consequently, early in your career,
you may need to employ two strategies: (1) If you have a supervising
attorney (or instructor), you can ask for guidance as to what your le-
gal question should be. (2) You should regard your legal question as
tentatively established; you may need to refine it as you learn more.

In the Legal research log template/checklist, you may have identified
the client’s objectives as “To prevent being removed by Immigration
and Customs Enforcement,” and you may have noted as initially
identified legal issues “informal marriage; common-law marriage;
immigration status; removal; cancellation of removal.” That would
be correct and accurately represent the full legal problem and its
background and context. You know from Ms. Hutz’s email, though,
that you are tackling just one legal question associated with this legal
problem: Are Mr. Mejía and Ms. Wright informally married under
Rhode Island law?

Normally, when you state a legal question that your research will
answer, you will identify in it the key facts on which the answer
may turn. Unfortunately, at this stage in your training, you don’t
know what the rule for informal or common-law marriage in Rhode
Island is, and it is difficult for you to say which of the facts Ms. Hutz
provided you about Dana and Belen151 are relevant to solving the 151 See page 132.

legal question you must answer. So we might have to start with a
more vague, tentative question presented. I might phrase it this way:

Under Rhode Island, is a couple informally married where some of
their behavior suggests they are married and some does not?

This will need to be revised.
Given the uncertainty associated with your question at this point,

your initial research plan is simple: You should learn a little about
informal or common-law marriage from secondary authorities, you
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should check whether there are any Rhode Island statutes that gov-
ern your question, and then you should check the Rhode Island case
law. You might ask, “Why am I checking Rhode Island statutes for
common-law marriage? Isn’t common-law marriage by definition a
creation of the courts and not legislatures?” Perhaps, but statutes can
alter or abrogate the common law. If you Google Texas common law

marriage, you will find a statute, Texas Fam. § 2.401, which provides
for Proof of informal marriage, Texas’ version of common-law marriage.
It is perfectly reasonable that the legislature might choose to disci-
pline a common-law practice by supplementing it with legislation. If
the legislature in Rhode Island has done that, the statute will likely
prevail over prior common law.

After reaching these conclusions, I added a row called “Plan initial
research” to the research steps table in my log.152 152 See row 2 of the example log avail-

able on twen.

Consider the research bullseye to select secondary au-
thorities. When you research the law in a topic area new to you,
you should rarely go immediately to the case law or statutes—
primary authorities—relating to that law. Instead, you should start
your research by looking at secondary authorities.153 You will then 153 If you are having trouble remember-

ing the distinction between primary and
secondary authorities, see the discussion
starting at page 32.

look for the primary authorities. Interestingly, you will choose to cite
authorities in your writing in exactly the opposite order: Prefer to
cite binding primary authorities and avoid citing secondary authori-
ties, except where necessary. You can think of this using the bullseye
pictured in Figure 8: The binding/mandatory authorities are in the
center, with persuasive primary authorities on the next ring out, and
secondary authorities on further rings.

As for which secondary authorities you might consult, consider
the table in the Legal research log template/checklist titled Possible sec-
ondary authorities.154 The table functions as a reminder or checklist of 154 See rows 10–18 of the example log

available on twen.potential resources, so it’s worth considering each time you research
a question. When I tried that with the Mejía/Wright problem, I re-
viewed each possibility there155 and considered which might be most 155 Excluding from consideration, at

least for now, the “Law librarian or
reference attorney” option.

useful for this question. I marked each potentially useful one “yes”
before proceeding to the next section here. I made the following
choices:

• Yes: Legal dictionaries, Words and phrases, Encyclopedias, some
Others.156 These are go-to authorities for learning the basic con- 156 See rows 11, 12, 13, and 18 of the

example log available on twen.cepts and vocabulary about the legal question. The other resource
I’d search here is the Internet. Searching Rhode Island common

law marriage might prove useful. Note that I’ve included legal
dictionaries here even though they are in a middle ring of the
bullseye; I always start by reading definitions of the legal terms
I’m using to learn whether there are other ways of referring to
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Figure 8: Research Bullseye.
Read from the outside in; cite
from the inside out.
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them.

• No, for now: American Law Reports, Treatises, some other Oth-
ers.157 These are authorities that might prove useful or necessary 157 See rows 14, 15 and 18 of the exam-

ple log available on twen.later, but I would hold off on them for now. I can always come
back to them.

• No: Restatements, Law Journal Articles.158 So far, there is no re- 158 See rows 16 and 17 of the example
log available on twen.statement of family or marriage law, and I avoid law review arti-

cles at this early stage—they are not authoritative for saying what
the law is.

After reaching these conclusions, I added a row to my log in the
research steps table, calling the step “Select secondary authorities,”
and noting which ones I picked. I identified “Read secondary author-
ities” as my next step.159 159 See row 3 of the example log avail-

able on twen.Really all I am trying to do in the initial steps of this phase is to
develop a vocabulary for talking about common-law marriage. I
started by checking Black’s on Westlaw.160 It provided me a defini- 160 See row 20 of the example log

available on twen.tion: “A marriage that takes legal effect, without license or ceremony,
when two people capable of marrying live together as husband and
wife, intend to be married, and hold themselves out to others as a
married couple.” It also provided me synonyms: consensual mar-
riage and informal marriage. Finally, the definition suggested con-
cepts that might be important answering to my question: intention,
living together, holding oneself out as married.

I used West’s Words and phrases function to search “common law
marriage.”161 NOTE: I did not read the cases that resulted from my 161 See row 21 of the example log

available on twen.search. The purpose of the Words and phrases function is to provide
definitions of the term on which you search. I was looking for other
concepts or words that might nuance what I learned from Black’s,
so I just scanned the entries I found. The W&P results suggested
synonyms for some concepts I found earlier: cohabit, cohabitation,
repute, and reputation. It also raised the possibility that there must
be an express agreement between spouses and suggested that no spe-
cific amount of time needs to pass before the common-law marriage
is effective. But note that W&P looks at cases across all states, so
these comments might not be relevant to our question.

I found my first serendipity cites while looking in the encyclope-
dia Corpus Juris Secundum, a general encyclopedia of American law
on WestLaw.162 A serendipity cite is what I call a citation to binding 162 That’s quite a pompous name. It

means “The Second Body of Laws.”
The Corpus Juris (or Iuris) Civilis was
part of a comprehensive collection
of laws ordered by the 6th century
Byzantine emperor Justinian. The work
had enduring and profound effects
on law in Europe through the Middle
Ages and right into the modern era,
at least in civil-law countries. This
encyclopedia, though useful, is a pale
imitation.

primary authority for my problem that I stumble on while generally
orienting myself to a topic in secondary authorities. I used the table
of contents in CJS to navigate to the section on marriage and then
found an entry on “Common-law marriage requisites.” I did not find
any new concepts there (which was reassuring). I learned the term
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“putative wife,” meaning one who is claimed to be a wife.163 By the 163 The word ‘putative’ is used widely in
the law, where it often means roughly
the same as ‘alleged.’ A ‘putative X’ is
something that someone is claiming is
an X.

time I had finished with CJS, I had concluded that a common-law
marriage in most states involves the putative spouses living together,
agreeing to be married, and appearing to be married through their
statements and actions. CJS noted a case from another state that held
the putative wife does not have to change her name for there to be
a marriage. I put that in my log,164 in case no Rhode Island case ad- 164 See row 22 of the example log

available on twen.dressed that issue. I also noted two Rhode Island Supreme Court
cases that CJS cited, which I concluded were probably leading cases:
Silva v. Merritt Chapman & Scott Corp.165 and Smith v. Smith166 165

156 A. 512 (1931) (an older case
affirming that Rhode Island recognizes
common-law marriage).
166

966 A.2d (2009) (a recent case
spelling out some details).

Finally, I searched Google for common law marriage rhode island167

167 Recording the search in row 41 of the
example log available on twen.

and scanned the results. The most likely useful one appeared to be
the blog of a Rhode Island family-law firm. I read it.168 Without

168 Recording what I found in row 23 of
the example log available on twen.

citing any other authorities, it confirmed common-law marriage is
recognized in Rhode Island and explained some of the indicia for
common-law marriage other than cohabitation: changing one’s name,
exchanging wedding rings, addressing each other as spouses, and
making formal announcements of being married. Some of these facts
match up to facts in our problem, and it’s also possible to see where
some of the problems are. The blog post raised an important proce-
dural flag, too. According to it, “If you want to prove that you have a
common law marriage, you might need to do so by filing a Superior
Court lawsuit or by standing before the Rhode Island Family court.”
I now know that I should probably alert Ms. Hutz that we may need
to have local counsel in Rhode Island file an action on Dana and Be-
len’s behalf to confirm their marriage; or at least that we will want
to confirm what kind of evidence of marriage an ICE judge will be
looking for.

Note that if I were a family-law attorney in Rhode Island or Texas,
I probably would not have needed this orientation to common-law
marriage. My long experience and practice would attune me to the
terms and concepts that this brief walk in the secondary authorities
has provided. But for you, everything is new, and I cannot stress
enough the value of these orienting steps to your training. I summed
up my efforts here in the section of my research log for research steps
I took,169 noting especially that we should figure out whether we will 169 See row 4 of the example log avail-

able on twen.need to go to court in Rhode Island to get some kind of declaration
of marriage. I also identified my next step, checking Rhode Island
statutes.170 170 See row 5 of the example log avail-

able on twen.

You are ready to delve into primary enacted authority

in hopes of answering your legal question. I noted above why you
are starting in primary enacted law, like statutes and regulations,
even though the thing we are researching is called “common-law
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marriage.”
Finally, you are going to a search in Westlaw, but before you do,

you will click on the right side of the search bar (which usually says
“All State & Federal”) and change the selection so that only “Rhode
Island” on the states side and nothing on the federal side is selected.
Save your selection. The right end of the search bar will now say
just “Rhode Island.” Now, in the All content panel, you will click on
“Statutes & Court Rules.” Once there, you will click in the search
bar at the top of the screen and type “common law marriage” (put
it inside double quotation marks just as I’ve done here). That search
uncovers two sections of the Rhode Island general laws that seem
potentially relevant, § 15-2-1 and § 23-3-12A, and two that do not,
§ 28-41-34 and § 33-1-8.171 I also ran the same search with “informal 171 I recorded this in row 42 of the

example log available on twen.marriage” and “consensual marriage,” but there were no matches.172

172 And I recorded those facts in rows 43

and 44 of the example log available on
twen.

I reviewed § 15-2-1 and § 23-3-12A.173 My heart skipped a beat

173 Recording info in rows 25 and 26 of
the example log available on twen.

when I read in § 15-2-1(a) that “Persons intending to be joined to-
gether in marriage in this state must first obtain a license from the
clerk of the town or city” where they live or where the ceremony
takes place. But I quickly clicked on the Notes of Decisions link just
under the section. There, Westlaw helpfully excerpted a headnote
from a 1978 Rhode Island Supreme Court case, Souza v. O’Hara,
where the court said that this statute does not abrogate common-
law marriage. I promptly noted that I should read this case.174 The 174 In row 25 of my log.

Effective dates column in my research log for statutes reminded me
that I need to see whether this statute has been amended in such a
way that it might affect our clients. Indeed, the history tab showed
that the statute had been amended in 2013, but the operative changes
were to make the statute gender neutral (treating men the same as
women and same-sex unions the same as different-sex unions)—thus,
no impact on my problem.

Section 23-3-12A is about recording marriages, which might be
important for us, and it appears to make recording subject to regula-
tions adopted by the state director of health.175 Indeed, the notes of 175 See the next paragraph for a discus-

sion of regulations.decision again refer to Souza, which apparently held that registrars
do not need to record common-law marriages. This statute has not
changed in the time applicable to our clients.

Before moving off these statutes, there is one more important
issue to address.176 Whenever you consider a statute enacted by 176 Noted in bold in row 24 of the

example log available on twen.a legislature, there is the possibility that the legislative branch has
delegated rule-making authority to the executive, in effect meaning
that there may be additional enacted law on the subject that is not in
the statute itself.177 This additional law will be in the form of rules or 177 See the discussion of executive rule-

making in the broader context of the
American legal system starting at page
32.

regulations. In the case § 23-3-12A, the statute expressly alerts us to
this issue. But in many cases, it will not be so clear. This introductory
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chapter on research is not the place to explain the ways to discover
whether a statute has rules or regulations associated with it, but you
must always check.178 As it happens, there were no rules in Rhode 178 When the time comes and you are on

your own, reach out to a law librarian
or reference attorney at one of the
online services. If and as the issue
arises in our class this year, I will step
you through the procedure.

Island related to these statutes that affect our problem.179

179 A fact I recorded in row 27.

In sum, our search of enacted primary authority found a statute in
Rhode Island that would appear to rule out common-law marriage,
but for the decision in Souza, a case we now know that we need to
read. There appears to be no more detail in the statutes, however, so
a move to the cases seems warranted. I noted this summary in my
log.180 180 Row 5 of the example log available

on twen.

You now need to read primary decisional authority—that
is, court opinions. In my research log at the end of the last step, I Research problem 2 begins here. For

this problem, you should open a blank
MS Word file and paste the answers to
the questions below into it. You’ll copy
and paste the answers into a Google
form/quiz at the end of the problem, so the
answers will be easier for the TAs to grade!
Questions for the research problem are
identified in marginal notes.

noted that the next step should be to read Souza and the serendipity
cites from the CJS. I recorded this new step in my log,181 added those

181 Row 6 of the example log available
on twen.

three cases to my log,182 and proceeded to read these cases. It’s very

182 In rows 29–31.

important that you understand how to mine opinions like this for
your research. So this research problem teaches those skills using
Souza v. O’Hara.

For this problem, you should open a blank MS Word file and paste the
answers to the questions below into it. You’ll copy and paste the answers
into a Google form/quiz at the end of the problem, so the answers will be
easier for the TAs to grade! Questions for the research problem are identified
in marginal notes.

Now find the Souza opinion on Westlaw. You can just put the vol-
ume and page of the Atlantic Reporter into the Westlaw search bar:
395 A.2d 1060. Near the top of the resulting page is some informa- Research Problem 2, Question 1. To

which of the two reporters in which
this case appears should you cite when
writing about this case? Consult the
Bluebook table T1 for the answer.

tion about the case and a set of useful tabs, shown in Figure 9. From
this information you know a number of things, including the court
that decided the case, the date of the opinion, and its location in two
different reporters. The tabs just below point to valuable resources
that we will discuss further below.

Figure 9: Westlaw case tab bar
for Souza

Just below the tab bar is the beginning of the opinion, starting
with its caption and synopsis, shown in Figure 10. When you con-
struct a correct Bluebook citation, you should refer to the case name
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in the caption, not the one above the tab bar. (West does not always
abbreviate case names properly.) You should always read, but you Research Problem 2, Question 2. Based

on the information in the tab bar and
here in the caption, construct a correct
citation sentence to this opinion as
if you are going to place it in a legal
brief. You do not need to pincite to any
particular page.

should never quote or cite the case synopsis. Read it, because it gives
you an overview of the issues in the case and helps you understand
whether the case addresses issues that matter for your legal question.
Based on this synopsis, we can conclude that this case will answer
our questions about whether common-law marriage is still recog-
nized in Rhode Island. Never cite or quote it, because it’s not written
by the court.

Figure 10: Caption and syllabus
for Souza

Next after the synopsis on West’s presentation of the opinion is the
beginning of the West Headnote section, depicted in Figure 11. You
should always read, but you should never quote or cite the headnotes.
Read them, because they give you a sense of the court’s holdings in
the opinion. Never cite or quote them, because they are not written
by the court (though sometimes they cleave to the court’s language).
There are a couple important features of the headnotes that will
prove very useful to us. We can illustrate them using headnote three
in this case.

Headnote three, which appears in Figure 12, describes an im-
portant payload of this case for us: that the statutory provisions we
were worried about in R.I. General Laws § 15-2-1 do not abrogate
common-law marriage. Note that the ‘3’ in the square at the left of
the headnote is a hyperlink. If you click it, it takes you to the part of
the opinion to which the headnote refers, depicted here in Figure 13.
The headnote is also categorized according to West’s keynote system.
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Figure 11: Case headnote sec-
tion for Souza

Figure 12: Case headnote for
Souza

As we shall see, this categorization is a powerful way to control what
authorities we see as we continue our research. Headnote three refers Research Problem 2, Question 3. What

is the name of the West key topic for
headnote 1 in Souza?

to “Marriage and Cohabitation—Common-law marriage in general,”
which indicates that this note relates to the sub-topic of common-law
marriage under the broad topic of marriage and cohabitation. Fi- Research Problem 2, Question 4.

Provide a correct Bluebook citation
sentence citing the case that cites Souza
on headnote 3.
Research Problem 2, Question 5. Is the
case from the previous question bind-
ing authority for our legal question?
Why or why not?

nally, note the tiny link at the bottom of the headnote, that says “1

Case that cites this headnote.” This tells you that one other case in
West’s database cites Souza at the spot to which the headnote refers.
This is a valuable tool, particularly if that particular section of the
opinion relates to an important aspect of your question. Such links
are not always uniformly useful, however, and we’ll see in a moment
how to narrow them down.

Figure 13: Case headnote refer-
ence for Souza

OK, now read the opinion. Make sure you understand the lan-
guage in it. The court adopts two principal holdings related to our Research Problem 2, Question 6. What

is a writ of mandamus?question: (1) Common-law marriage is still recognized in Rhode
Island, despite R.I. General Laws § 15-2-1; and (2) the Registrar of



larw i: legal argumentation (orientation version) 144

Vital Statistics is not required to record common-law marriages. Does
this opinion help in answering our research question? Does it show
us what the indicia of a common-law marriage look like? Because I
think the answer is ‘no,’ I would probably not brief this opinion. We
do learn, in footnote 2, which cites another case, that common-law
marriage must be proved by clear and convincing evidence—a higher
standard than the preponderance of evidence required in other civil
matters.183 I would record that with a pincite in my research log.184 183 See the discussion starting at page 43

of burdens of proof.
184 In row 29.

But we probably need more.
When you are researching a problem like ours and you encounter

a court opinion that you read, you will need to find other relevant
opinions. There are two ways (three really, but I’ll explain that later) Research Problem 2, Question 7. Give

a correct Bluebook citation sentence
citing the two cases you find when
citing backward from Souza.

you can use the opinion you have to find the opinions you need: I call
them “citing backward” and “citing forward.” Let’s start with cit-
ing backward. As you read Section I of the court’s opinion, you will
identify two other cases from the Supreme Court of Rhode Island
that address common-law marriage.

Figure 14: Filters for
cases citing Souza

You would note them in your research
log and plan to read them.185 According 185 I would have done so in row 29 of

the example log available on twen,
except that I want you to gather the
information for Question 7.

to the “Table of Authorities” tab on the
tab bar, the Souza opinion cites ten other
cases, but these two are the only ones
of interest for our problem. It is for this
reason that I do not use the “Table of
Authorities” function to identify other
cases I want to read. I would rather read
two cases than ten.

Citing forward is the process of look- Research Problem 2, Question 8.
According to Westlaw, how many
references of any kind cite Souza?

ing for cases that cite the opinion you
are reading. Here is where the tools pro-
vided by Westlaw really shine. Let’s start
by noting which headnotes in Souza re-
late to our question: I’d say it’s 1, 3, 5,
and 7, all relating to marriage and cohab-
itation. Next, let’s click on the “Citing
References” tool in the tabs bar. As you
can see, Souza has been cited quite a
few times. I don’t want to read all those
citing authorities, so I need a way to nar-
row them down. The left panel with the
“View” and “Narrow” options, depicted
in Figure 14, provides the means. First,
if I click on “Cases” under “View,” I re-
duce the citing references to 23. That

https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14920954&courseID=259594
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makes certain options available under
“Narrow,” and the most important are
“Jurisdiction,” and “Headnote Topics.”
Because Rhode Island law governs our problem, I want mandatory
authority for it, which means I’m really only interested in court cases
from Rhode Island186—I check the appropriate box. After you select 186 It’s true that I might need to look

further afield if I don’t find enough
relevant authority in Rhode Island, but
I’ll save that for later. And note above
that I already collected a citation from
another state about whether spouses
change their names.

Research Problem 2, Question 9. Give
the correct Bluebook names, as the
would appear in a citation sentence,
of the two cases that cite Souza with
regard to headnotes 1, 3, 5, or 7.

filters, you must remember to click the “Apply filters” button, or the
filters will have no effect. It turns out 19 of the cases citing Souza are
Rhode Island cases. If I scan down the column titled “Headnotes(s),”
I can see that hardly any of these refer to headnotes 1, 3, 5, or 7.

If I want to see only cases that cite Souza for headnotes 1, 3, 5, or 7,
I can filter out other cases by clicking “Marriage and Cohabitation” in
the “Headnote Topics” on the left and clicking “Apply Filters” again.
When I cited back from Souza, I immediately added cases that were
relevant to my list of cases to read. Note that I don’t automatically
add cases that cite Souza to my list of cases to read. I knew the cite-
back cases were relevant, because the Souza opinion discussed them.
The cite-forward cases might be citing Souza for a variety of reasons,
many unrelated to my problem. For that reason, I do not immedi-
ately add the two Rhode Island cases relating to these headnotes to
my list of cases to read. Instead, I click through to them from this
page on Westlaw and review their syllabus and headnote sections to
make sure they seem relevant.

Doing so in this case highlights a risk of relying on West’s head-
notes. One of the cases remaining after you apply these filters is Bio-
nomic Church, which according to this report discusses Souza’s head-
note 7 relating to West key “Marriage and Cohabitation—Return,
record, and registration.” If you click through to that case on the list,
though, you will see that it does not discuss marriage and cohabi-
tation at all. Note too that the two remaining cases do not include
Rhode Island case Smith v. Smith, which cites Souza but not on one of
these headnotes. We already know from reading CJS above that Smith
is a case that we want, but using this filter would exclude it from our
efforts to cite forward from Souza. Fortunately, because of the thor-
ough approach we will take below, we would have found Smith cited
in multiple other opinions.

Now it’s your turn. Pull up Smith, review it in the same way we Research Problem 2, Question 10.
Give a list of cases (don’t worry about
citation form) that Smith cites and that
cite it that you would want to review.

did Souza. Cite back from it, identifying while you read it cases it
cites that you may want to read. Cite forward from it using West’s
headnotes and “Citing References” tab. Smith is a useful case. It is
a recent case from an authoritative source and provides a series of
rules about common-law marriage, including reaffirming the clear
and convincing standard for evidence, a rule with two elements
for deciding when a common-law marriage exists, and a list of the
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kinds of evidence (cohabitation, declarations, reputation, and other
evidence) that courts use to assess it.

I used the same procedure with the other serendipity cites discov-
ered earlier.187 I noted that I was done reading the serendipity cites 187 Recording results in rows 30 and 31

of the example log available on twen.and decided to proceed to reading the cases that I found while citing
forward and backward from them.188 I proceeded in this way from 188 Recording the step in rows 6 and 7.

case to case, adding seven cases to my research log.189 Note that for 189 Rows 32 through 39.

this illustration, I did not add all the older cases to the log. As I read
the last three cases, De Melo, Petrarca, and Lovegrove, I stopped finding
new cases citing or cited by the cases I’d already read. I concluded
that I had identified the entire universe of primary binding authori-
ties.

Just to be sure, I ran a key number search on Rhode Island cases.190 190 Recording the step in row 8 of the
example log available on twen.To do so, I navigated back to the main page of Westlaw, made sure

Rhode Island was still identified as the jurisdiction at the right of the
search bar, and then clicked on the “Key Numbers” link there. Dur-
ing my review of cases, I had identified “Marriage and Cohabitation”
as the key topic and sub-topic numbers 213, 379, and 386 as being
of interest. I navigated to “Marriage and Cohabitation” and selected
keys 211 (which includes 213), 276, 357, 366, 379, 386, 392, and 396. I
then clicked “View Headnotes,” and Westlaw displayed 61 headnotes
from cases, but all were cases that I had already examined. I recorded
that fact in my log and concluded that it was time to move to ana-
lyzing the cases I’d found and answering the legal question set for
me.191 191 Recording those facts in rows 8 and

9.I could have started my search for cases with the key number
search, if I had wanted, but then I would still have cited forward
and backward from cases I found to be sure that I found everything.
And in fact, I would not have found the Rosborough case using that
method.

Thus endeth the research example and introduction to research.
There are a couple important things worth noting:

• This is a pretty simple research question. If there had not been a
rich vein of cases on this subject in Rhode Island, I might have had
to look outside the state for jurisdictions that had similar rules for
common-law marriage. I may have had to revise my research plan
(noting the new plan in my research log) in response to these facts.

• Research does not always wrap up so tidily. In this case, I believe
that I found the entire universe of Rhode Island cases that could
have something to say about my problem, and I confirmed that
using two methods. Unfortunately, however, many research prob-
lems will not wrap up so easily. There may be hundreds or thou-
sands of cases that citing forward and backward turns up. You’ll

https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14920954&courseID=259594
https://lawschool.westlaw.com/DocForums/ViewSingleDocument.aspx?postingID=14920954&courseID=259594
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just have to stop at some point and hope you’ve found everything
relevant. We’ll practice that skill later in the year.

• Research takes time. It took me about two hours to do the work
represented in the example research log, and I have considerable
experience. Note, too, that I have not yet begun to analyze the
dozen or so cases, so there are probably hours more work ahead of
me before I write the first word of my memo to Ms. Hutz.

• This work will be invisible later. You will not write a summary of
your research steps and include them in the memo to Ms. Hutz.
She will assume that you have followed this procedure or one like
it. It can be frustrating to invest a great deal of work in a research
effort and not be able to tell anyone how hard and smartly you
worked. That is sadly a feature of the profession.

You will have numerous chances to do your own research this
year. And starting with Memo 2 later this fall, you’ll do your own
research on the major writing assignments.

Now go to the online Google form/quiz192 and copy your answers 192 Available at https://goo.gl/forms/
krYcbmmpJxZynnMq1.for Research problem 2 from your Word document into it.

https://goo.gl/forms/krYcbmmpJxZynnMq1
https://goo.gl/forms/krYcbmmpJxZynnMq1
https://goo.gl/forms/krYcbmmpJxZynnMq1


Larson Guide: Mechanics answers

DRAFT! Note: This version of the course pack is provided for Ori-
entation Week. Many of the chapters after the Orientation Week
chapter are marked “Draft.” Prof. Larson will post a version with
the updated Week 1 chapter during Orientation Week and a version
with all other chapters updated shortly thereafter.

Common style and citation issues in first-year legal writing

This resource is meant to aid in locating guidance on the most com- Return to Table of Contents.

mon citation and usage issues in first-year legal writing. References
are to The Bluebook193 (“Blue”) and to The Redbook194 (“Red”). Where 193 The Bluebook: A Uniform System of

Citation (Columbia Law Review Ass’n et
al. eds., 20th ed. 2015).
194 Brian A Garner, The Redbook: A
Manual on Legal Style (3d ed. 2013).

Blue rule numbers are preceded by “B” (e.g., Blue B4.1), references
are to the conventions for practitioners in the “bluepages”; this hand-
out assumes legal writing students are not (yet) writing law review
articles. For references to The Redbook § 12, you may find it easier
to use the word index in The Redbook (beginning at p. 575) to find
guidance.

Questions? Contact your instructor.

“ . . . ” and “ . . . . “. See Ellipsis.
“§”. See Section mark and Id., followed by ¶or §.
“¶”. See Paragraph mark and Id., followed by ¶or §.
Abbreviations, case names. See Case names, abbreviations.
Abbreviations, spacing. Blue 6.1(a).
“Accept” vs. “except.” Red § 12.3 (“except”).
Accord (citation signal). Blue B1.2 & 1.2(a).
Adjectives, phrasal. See Phrasal adjectives.
“Adverse” vs. “averse.” Red § 12.3.
“Advise” vs. “advice.” Red § 12.3.
“Affect” vs. “effect.” Red § 12.3.
“Allude” vs. “elude.” Red § 12.3.
“And/or.” Red § 12.3.
Apostrophe, generally. Red § 1.80.
Apostrophe, use with plurals. Red § 1.83.
Authorities, order in citation. Blue B1.2 (page 5) & 1.4.



larw i: legal argumentation (orientation version) 149

“Begging the question.” Red § 12.3
“Between” vs. “among.” Red § 12.3.
Block quotation. See Quotation.
Book citation. Blue B15.
Brackets vs. parentheses. Blue 5.2. Red § 1.41–1.44.
Briefs. See Court documents. . . .
Capitalization, “Court.” Blue B8 & 8(c)(ii).
Capitalization, “Plaintiff,” “Defendant,” “Appellant,” etc. Blue B8.
Capitalization, generally. Blue 8, Red § 2.2.
Capitalization, in headings. Red §§ 2.2(a), 2.10, 2.19.
Case citation, basics. Blue B10.1.
Case citation, court. Blue B10.1.3.
Case citation, parallel citation. Blue B10.1.3(v) & 10.3.1. Red § 8.19.
Case citation, parenthetical note. See Parenthetical.
Case citation, party names. Blue B10.1.1 & 10.2.1(a).
Case citation, prior/subsequent history. Blue B10.1.6 & 10.7.
Case citation, year. Blue B10.1.3.
Case names, abbreviations in citation clause/sentence. Blue B10.1.1(v)–(vi).
Case names, abbreviations in textual sentence. Blue B10.1.1(vi) & 10.2.1(c).
Cf. (citation signal). Blue B1.2 & 1.2.
Citations, short form. See Short form citations.
Colon. Red § 1.24.
Comma vs. semicolon. Red §§ 1.3(b), 1.4(c), 1.16(c), 1.16(d), 1.18.
Comma, in dates. Red § 1.10.
Comma, joining adjectives or adverbs. Red § 1.7.
Comma, joining sentences or independent clauses. Red § 1.4.
Comma, series or serial. Red § 1.3(a).
Compare. . . (citation signal). Blue B1.2 & 1.2(b).
Constitutions. Blue B11 & 11.
“Continual” vs. “continuous.” Red § 12.3.
“Counsel” vs. “council,” etc. Red § 12.3.
“Court,” when referring to court to which you write. Blue B8.
Court documents, your case, electronic case filing (ECF). Blue B17.1.4.
Court documents, your case, optional parentheses. Blue B17.1.1.
Court documents, your case, pincites. Blue B17.1.2.
Court documents, your case, short forms. Blue B17.2.
Court documents, your case, use of “at.” Blue B17.1.2.
Court documents, your case. Blue B17 & Table BT1.
Court transcripts. See Court documents. . . .
Dashes, em and en. Red §§ 1.51-1.58.
Dates, commas in. Red § 1.10.
“Decision” vs. “verdict” or “judgment.” Red § 12.3.
Dollar sign ($). Blue 6.2(a)(v), 6.2(d).
E.g. (citation signal). Blue B1.2 & 1.2(a).
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“E.g.” vs. “i.e.” Red § 12.3.
“Elicit” vs. “illicit.” Red § 12.3.
Ellipsis. Blue 5.3.
Entities, pronouns. Red § 10.10(a).
“Et al.” Red § 12.3.
“Etc.” Red § 12.3.
Ex rel. Blue B10.1.1(iv) & 10.2.1(b).
Explanatory parenthetical. See Parenthetical.
Federal rules, cites to. Blue B12.1.3.
“Fewer” vs. “less.” Red § 12.3.
“Finding” vs. “holding.” Red § 12.3.
Gender-neutral language. Red § 12.5(o).
“Gibe” vs. “jibe” vs. “jive.” Red § 12.3.
Hard space. See Space, non-breaking.
Headings, at page breaks. See Page breaks, after headings.
Headings, formatting. Red § 4.21.
“Holding.” Red § 11.3(b).
Id., followed by ¶or §. Blue 3.3.
Id., followed by page number. Blue B10.2(ii).
Id., generally. Blue B10.2(i)-(v).
Id., when used for court documents. Blue B17.2.
In re. Blue B10.1.1(iv) & 10.2.1(b).
“Including.” Red § 12.3.
Infra. Red § 8.12.
Internet citation. Blue B18.
Italics vs. underlining. Blue B2, Red §§ 3.2, 8.4(d).
Italics, when to use. Blue B2.
“Judgment” vs. “verdict” or “decision.” Red § 12.3.
Law review citation (if consecutively paginated). Blue B16.1.1.
“Lay” vs. “lie.” Red § 12.3.
Legalese, generally. Red § 11.1.
Legalese, specific phrases. Red § 11.2(d)-(e).
“Lend” vs. “loan.” Red § 12.3.
Modifiers, dangling and misplaced. See Participles, dangling and misplaced.
Newspaper citation. Blue B16.1.4.
Non-breaking space. See Space, non-breaking.
Numerals. Blue 6.2(a)–(b). Cf. Red § 8.4(b).
“Off of.” Red § 12.3.
“Only,” placement of. Red § 10.42(a).
“Oral” vs. “verbal.” Red § 12.3.
Order of authorities. Blue B1.2 (page 5) & 1.4.
Order of citation signals. Blue B1.2 & 1.3.
Ordinal numerals. Blue 6.2(b).
Page breaks, after headings. Red § 4.19.
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Paragraph mark (¶). Blue 6.2(c).
Paragraphs, spacing and indentation, tab vs. spaces. Red § 4.15.
Paragraphs, spacing and indentation. Red § 4.14.
Parallel citation. See Case citation, parallel citation.
Parentheses vs. brackets. See Brackets vs. parentheses.
Parenthetical info. regarding cases. Blue B10.1.5 & 10.6.
Participles, dangling and misplaced. Red § 10.29.
Parties, case citation. Blue B10.1.1.
Passive voice. Red § 10.27.
Percent sign (%). Blue 6.2(a)(v) & 6.2(d).
Periodical citation. Blue B16.
Phrasal adjectives. Red § 1.60.
Pincite or pinpoint citations. Blue B10.1.2.
Pinpoint citation. See Pincite.
“Pleaded” vs. “pled.” Red § 12.3.
Prepositions, appropriate for particular verbs or nouns. Red § 12.4(b).
“Previous to.” Red § 12.3.
“Principal” vs. “principle.” Red § 12.3.
Prior history of case. See Case citation, prior/subsequent history.
Pronouns, referring to legal entities. See Entities, pronouns.
“Proved” vs. “proven.” Red § 12.3.
Quotation marks and other punctuation. Red § 1.31.
Quotations, alterations to. Blue 5.2 & 5.3, Red § 1.42, § 1.43.
Quotations, including block quotes. Blue B5 &5.1(a), Red § 1.30.
Quotations, nested quotes. Blue 5.2(e). Red § 1.32.
Restatements of the Law, cites to. Blue B12.1.3.
Rules of evidence, cites to. Blue B12.1.3.
Rules, federal, cites to. Blue B12.1.3.
Section mark (§ ). Blue 6.2(c).
See (citation signal). Blue B1.2 & 1.2(a).
See also (citation signal). Blue B1.2 & 1.2(a).
See generally (citation signal). Blue B1.2 & 1.2(d).
Semicolon vs. comma. See Comma vs. semicolon.
Semicolon, generally. Red § 1.15.
Semicolon, joining sentence or independent clauses. Red § 1.16

Serial comma. See Comma, series or serial.
Short form citations. Blue B4.
“Since” vs. “because.” Red § 12.3.
Space, hard. See Space, non-breaking.
Space, non-breaking. Red § 4.13.
Statute citation, generally. Blue B12 & 12.
Statute citation, state statutes. Blue B12.1.2 & Table T1.3.
Statute citation, U.S.C. year. Blue B12.1.1.
Subjunctive mood. Red § 10.28.



larw i: legal argumentation (orientation version) 152

“Subsequent,” and its forms. Red § 12.3.
Subsequent history of case. See Case citation, prior/subsequent history.
Supra. Red § 8.12.
“That” vs. “Which.” Red § 10.20.
“They,” as singular pronoun. Red § 10.10(o).
“Third party” vs. “third-party.” Red § 12.3.
“Tortious,” “tortuous,” “torturous.” Red § 12.3.
Transcripts, court case. See Court documents. . . .
Underlining. See Italics vs. underlining.
“Utilize” vs. “use.” Red § 12.3.
Verb, number agreement, plural. Red § 10.24.
Verb, number agreement, singular. Red § 10.23.
Verb, past tense vs. present tense. Red § 10.32.
“Verbal” vs. “oral.” Red § 12.3.
“Verdict” vs. “judgment” or “decision.” Red § 12.3.
“Whether (or not).” Red § 12.3.
“Which” vs. “That.” See “That” vs. “Which.”
“Who” vs. “whom.” Red § 12.3.
“Who’s” vs. “whose.” Red § 12.3.
Year of case. See Case citation, year.



Court opinions

Return to Table of Contents.
This course pack includes several opinions that you will read as part
of the course’s training and activities. This page provides a table of
those cases, which appear in the following pages.

• Lake v. Wal-Mart Stores, 582 N.W.2d 231 (Minn. 1998), page 154.

• Ronningen v. Hertogs, 199 N.W.2d 420 (Minn. 1972), page 163.

• Sidis v. F-R Publishing Corp., 113 F.2d 806 (2d Cir. 1940), page 168.

• Togstad v. Vesely, Otto, Miller & Keefe, 291 N.W.2d 686 (Minn. 1980),
page 175.
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Lake v. Wal-Mart Stores
Return to Table of Contents.

This case illustrates the development of the tort law of privacy. Before
this case, there was no common law tort for invasion of privacy in
Minnesota.

This copy of the opinions in Lake v. Wal-Mart Stores, Inc., includes
annotations from Larson to help the first-time reader of a court opin-
ion (or second-time reader, if you’ve already seen Sidis) understand
what’s going on in it.

Elli Lake, et al., pet., Appellants, v. Wal-Mart Stores,
Inc., et al., Respondents.195 195 This court opinion is copied from

Google Scholar. Larson makes no claim
to copyrights in court opinions and
has indicated where he has edited
text out with marginal notes. Footnote
numbers in brackets like [1] were in the
original Google case. Those without
brackets refer to the marginal notes in
this document.

The “appellants” are the parties who appealed from the lower
court decision(s). The “respondents” are sometimes also called
“appellees.” The “et al.” is short for Latin “et alia,” which means
“and others.” This means there is at least one other party on
each side of the case. It’s traditional in opinions to refer to only
the first party on each side and then only by last name. Thus:
Lake v. Wal-Mart Stores, Inc.

582 N.W.2d 231 (1998)

Understanding this citation: This court opinion appears in vol.
582 of the second series of the Northwest Reporter, a printed
collection of opinions. The opinions begin on page 231 of that
volume. Note that you can find opinions like this in places
other than the print reporters. The version in this file came from
Google Scholar. The court decided the case in 1998.

Supreme Court of Minnesota July 30, 1998.

These two lines identify the court responsible for these opinions
and the date the court published its opinions.

232*232196 196 Names of lawyers omitted.

Heard, considered, and decided by the court en banc.

BLATZ, Chief Justice. (majority opinion)

Usually, though not always, a court’s opinion has an author, one
of the judges or justices who decided the case. Unless otherwise
indicated, the first opinion will be the majority opinion, express-
ing the views of a majority of the judges on the appeals panel. A
majority of the court’s members have to agree on the outcome to
change the lower court’s decision. Though Justice Blatz was the

http://scholar.google.com
http://scholar.google.com/scholar_case?q=lake+v+wal-mart+stores&hl=en&as_sdt=6,24&case=13650566656145808381&scilh=0#p232
http://scholar.google.com/scholar_case?q=lake+v+wal-mart+stores&hl=en&as_sdt=6,24&case=13650566656145808381&scilh=0#p232
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chief justice when she wrote this opinion, the chief justice does
not always write the majority opinion

Elli Lake and Melissa Weber appeal from a dismissal of their com-
plaint for failure to state a claim upon which relief may be granted.
The district court and court of appeals held that Lake and Weber’s
complaint alleging intrusion upon seclusion, appropriation, publi-
cation of private facts, and false light publicity could not proceed
because Minnesota does not recognize a common law tort action for
invasion of privacy. We reverse as to the claims of intrusion upon
seclusion, appropriation, and publication of private facts, but affirm
as to false light publicity.

This paragraph tells us a lot about this case: (1) Lake and We-
ber, the appellants here, were the plaintiffs below, because
they brought the complaint. (2) The causes of action in their
complaint were (a) intrusion on seclusion, (b) appropriation,
(c) publication of private facts, and (d) false light, each of which
is a kind of invasion of privacy. (3) Their complaint was dis-
missed below in the pleading stage because they failed “to state
a claim upon which relief may be granted.” (See discussion of
the pleading stage at page 41.) (4) The source of law in this case
is Minnesota’s common law. (5) The lower courts held there is no
common law tort in Minnesota for invasion of privacy. (6) This
opinion by the supreme court is going to change parts of the
lower court opinions—reversing them—and support part of
them—affirming them.

Nineteen-year-old Elli Lake and 20-year-old Melissa Weber va-
cationed in Mexico in March 1995 with Weber’s sister. During the
vacation, Weber’s sister took a photograph of Lake and Weber
naked in the shower together. After their vacation, Lake and We-
ber 233*233 brought five rolls of film to the Dilworth, Minnesota
Wal-Mart store and photo lab. When they received their developed
photographs along with the negatives, an enclosed written notice
stated that one or more of the photographs had not been printed
because of their “nature.”

The “233*233” in this paragraph refers to the page number in
the print reporter which begins at the point in the text where the
number appears. Thus, the text “brought five rolls...” appears at
the top of page 233.

In July 1995, an acquaintance of Lake and Weber alluded to the
photograph and questioned their sexual orientation. Again, in De-
cember 1995, another friend told Lake and Weber that a Wal-Mart

http://scholar.google.com/scholar_case?q=lake+v+wal-mart+stores&hl=en&as_sdt=6,24&case=13650566656145808381&scilh=0#p233
http://scholar.google.com/scholar_case?q=lake+v+wal-mart+stores&hl=en&as_sdt=6,24&case=13650566656145808381&scilh=0#p233
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employee had shown her a copy of the photograph. By February
1996, Lake was informed that one or more copies of the photograph
were circulating in the community.

Notice that the supreme court refers to the facts in this case as
if they are established. But the case was dismissed below at the
pleading stage, so the plaintiffs had not proved any of these facts
yet. In a motion to dismiss, the court must accept all the facts
alleged by the plaintiff as true; the supreme court continues that
practice here. Even if the plaintiffs win on this appeal, they will
have to go back to the trial court and actually prove all these
facts to win their claim(s).

Lake and Weber filed a complaint against Wal-Mart Stores, Inc.
and one or more as-yet unidentified Wal-Mart employees on Febru-
ary 23, 1996, alleging the four traditional invasion of privacy torts—
intrusion upon seclusion, appropriation, publication of private facts,
and false light publicity. Wal-Mart denied the allegations and made
a motion to dismiss the complaint under Minn. R. Civ. P. 12.02, for
failure to state a claim upon which relief may be granted. The district
court granted Wal-Mart’s motion to dismiss, explaining that Min-
nesota has not recognized any of the four invasion of privacy torts.
The court of appeals affirmed.

This paragraph tells us the defendants are Wal-Mart and uniden-
tified persons (sometimes called “Does” or “Roes” after the
fictitious “John Doe” and “Jane Roe”). We already knew most of
the rest of this information from the introduction, but the court
repeats it here in its chronological context as the court tells the
“story” of the case.

Whether Minnesota should recognize any or all of the invasion
of privacy causes of action is a question of first impression in Min-
nesota.[1] The Restatement (Second) of Torts outlines the four causes
of action that comprise the tort generally referred to as invasion of
privacy. Intrusion upon seclusion occurs when one “intentionally
intrudes, physically or otherwise, upon the solitude or seclusion of
another or his private affairs or concerns * * * if the intrusion would
be highly offensive to a reasonable person.”[2] Appropriation protects
an individual’s identity and is committed when one “appropriates to
his own use or benefit the name or likeness of another.”[3] Publication
of private facts is an invasion of privacy when one “gives publicity to
a matter concerning the private life of another * * * if the matter pub-
licized is of a kind that (a) would be highly offensive to a reasonable
person, and (b) is not of legitimate concern to the public.[4] False light
publicity occurs when one “gives publicity to a matter concerning
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another that places the other before the public in a false light * * *
if (a) the false light in which the other was placed would be highly
offensive to a reasonable person, and (b) the actor had knowledge of
or acted in reckless disregard as to the falsity of the publicized matter
and the false light in which the other would be placed.”[5]

Note that the court here says that Minnesota has not yet recog-
nized these torts. Nevertheless, it spells out the elements—the
things a plaintiff has to prove to win—for each of the four torts,
based on their description in a law treatise called the Restatement
(Second) of Torts.

I.
This court has the power to recognize and abolish common law

doctrines.[6] The common law is not composed of firmly fixed rules.
Rather, as we have long recognized, the common law:

is the embodiment of broad and comprehensive unwritten principles,
inspired by natural reason, an innate sense of justice, adopted by com-
mon consent for the regulation and government of the affairs of men. It
is the growth of ages, and an examination of many of its principles, as
enunciated and discussed in the books, discloses a constant improve-
ment and development in keeping with advancing civilization and new
conditions of society. Its guiding star has always been the rule of right
and wrong, and in this country its principles demonstrate that there is
in fact, as well as in theory, a remedy for all wrongs.[7]

234*234 As society changes over time, the common law must also
evolve:

It must be remembered that the common law is the result of growth,
and that its development has been determined by the social needs of
the community which it governs. It is the resultant of conflicting social
forces, and those forces which are for the time dominant leave their
impress upon the law. It is of judicial origin, and seeks to establish
doctrines and rules for the determination, protection, and enforcement
of legal rights. Manifestly it must change as society changes and new
rights are recognized. To be an efficient instrument, and not a mere
abstraction, it must gradually adapt itself to changed conditions.[8]

In these long quotations, the court is asserting it has authority to
determine what the common law, the source of law in this case,
is.

To determine the common law, we look to other states as well as to
England.[9]

The tort of invasion of privacy is rooted in a common law right
to privacy first described in an 1890 law review article by Samuel

http://scholar.google.com/scholar_case?q=lake+v+wal-mart+stores&hl=en&as_sdt=6,24&case=13650566656145808381&scilh=0#p234
http://scholar.google.com/scholar_case?q=lake+v+wal-mart+stores&hl=en&as_sdt=6,24&case=13650566656145808381&scilh=0#p234
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Warren and Louis Brandeis.[10]The article posited that the common
law has always protected an individual’s person and property, with
the extent and nature of that protection changing over time. The
fundamental right to privacy is both reflected in those protections
and grows out of them:

Thus, in the very early times, the law gave a remedy only for physical
interference with life and property, for trespass vi et armis. Then the
“right to life” served only to protect the subject from battery in its vari-
ous forms; liberty meant freedom from actual restraint; and the right to
property secured to the individual his lands and his cattle. Later, there
came a recognition of a man’s spiritual nature, of his feelings and his
intellect. Gradually the scope of these legal rights broadened; and now
the right to life has come to mean the right to enjoy life,—the right to
be let alone; the right to liberty secures the exercise of extensive civil
privileges; and the term “property” has grown to comprise every form
of possession—intangible, as well as tangible.[11]

Although no English cases explicitly articulated a “right to pri-
vacy,” several cases decided under theories of property, contract, or
breach of confidence also included invasion of privacy as a basis for
protecting personal violations.[12] The article encouraged recognition
of the common law right to privacy, as the strength of our legal sys-
tem lies in its elasticity, adaptability, capacity for growth, and ability
“to meet the wants of an ever changing society and to apply immedi-
ate relief for every recognized wrong.”[13]

The first jurisdiction to recognize the common law right to privacy
was Georgia.[14]In Pavesich v. New England Life Ins. Co., the Georgia
Supreme Court determined that the “right of privacy has its founda-
tion in the instincts of nature,” and is therefore an “immutable” and
“absolute” right “derived from natural law.”[15] The court empha-
sized that the right of privacy was not new to Georgia law, as it was
encompassed by the well-established right to personal liberty.[16]

Many other jurisdictions followed Georgia in recognizing the tort
of invasion of privacy, citing Warren and Brandeis’ article and Pavesich. To-
day, the vast majority of jurisdictions now recognize some form of
the right to privacy. Only Minnesota, North Dakota, and Wyoming
have not yet recognized any of the four privacy torts. Although New
York and Nebraska courts have declined to recognize a common law
basis for the right to privacy and instead provide statutory protec-
tion,[17] 235*235we reject the proposition that only the legislature may
establish new causes of action. The right to privacy is inherent in the
English protections of individual property and contract rights and
the “right to be let alone” is recognized as part of the common law
across this country. Thus, it is within the province of the judiciary to
establish privacy torts in this jurisdiction.

http://scholar.google.com/scholar_case?q=lake+v+wal-mart+stores&hl=en&as_sdt=6,24&case=13650566656145808381&scilh=0#p235
http://scholar.google.com/scholar_case?q=lake+v+wal-mart+stores&hl=en&as_sdt=6,24&case=13650566656145808381&scilh=0#p235
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Today we join the majority of jurisdictions and recognize the tort
of invasion of privacy. The right to privacy is an integral part of
our humanity; one has a public persona, exposed and active, and
a private persona, guarded and preserved. The heart of our liberty
is choosing which parts of our lives shall become public and which
parts we shall hold close.

Here Lake and Weber allege in their complaint that a photograph
of their nude bodies has been publicized. One’s naked body is a very
private part of one’s person and generally known to others only by
choice. This is a type of privacy interest worthy of protection. There-
fore, without consideration of the merits of Lake and Weber’s claims,
we recognize the torts of intrusion upon seclusion, appropriation,
and publication of private facts. Accordingly, we reverse the court
of appeals and the district court and hold that Lake and Weber have
stated a claim upon which relief may be granted and their lawsuit
may proceed.

The last two paragraphs may be a bit confusing. The court “rec-
ognize[s] the tort of invasion of privacy.” But then it says it
recognizes three of the four privacy torts. Is invasion of privacy
one tort or four? Don’t worry, 2Ls and 3Ls struggle with this
question, too.)

II.
We decline to recognize the tort of false light publicity at this time.

We are concerned that claims under false light are similar to claims of
defamation, and to the extent that false light is more expansive than
defamation, tension between this tort and the First Amendment is
increased.

Reading question: In Section II of
the opinion, the court talks about
defamation, which is another common
law tort. To prove defamation, a
plaintiff must show the defendant
is responsible for “a false statement
purporting to be fact. . . publication
or communication of that statement
to a third person. . . .” and damages or
harm to the defendant. See http://

www.law.cornell.edu/wex/defamation.
Generally, the First Amendment
to the U.S. Constitution protects
the ability of anyone to make true
statements. What’s the difference
between the invasion of privacy
torts and defamation? Why does
the Minnesota Court care about the
U.S. Constitution when discussing
Minnesota law?

False light is the most widely criticized of the four privacy torts
and has been rejected by several jurisdictions.[18] Most recently, the
Texas Supreme Court refused to recognize the tort of false light in-
vasion of privacy because defamation encompasses most false light
claims and false light “lacks many of the procedural limitations that
accompany actions for defamation, thus unacceptably increasing
the tension that already exists between free speech constitutional
guarantees and tort law.”[19] Citing “numerous procedural and sub-
stantive hurdles” under Texas statutory and common law that limit
defamation actions, such as privileges for public meetings, good
faith, and important public interest and mitigation factors, the court
concluded that these restrictions “serve to safeguard the freedom
of speech.”[20] Thus to allow recovery under false light invasion
of privacy, without such safeguards, would “unacceptably dero-
gate constitutional free speech.”[21]The court rejected the solution of
some jurisdictions—application of the defamation restrictions to false

http://www.law.cornell.edu/wex/defamation
http://www.law.cornell.edu/wex/defamation
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light—finding instead that any benefit to protecting nondefamatory
false speech was outweighed by the chilling effect on free speech.[22]

We agree with the reasoning of the Texas Supreme Court. Defama-
tion requires a false statement communicated to a third party that
tends to harm a plaintiff’s reputation.[23] False light requires public-
ity, to a large number of people, of a falsity that places the plain-
tiff in a light that a reasonable person would find highly offen-
sive.[24] The primary difference between defamation and false light is
that defamation addresses harm to reputation in the external world,
while false light protects harm to one’s inner self.[25] Most 236*236 false
light claims are actionable as defamation claims; because of the over-
lap with defamation and the other privacy torts, a case has rarely
succeeded squarely on a false light claim.[26]

Additionally, unlike the tort of defamation, which over the years
has become subject to numerous restrictions to protect the interest
in a free press and discourage trivial litigation,[27] the tort of false
light is not so restricted. Although many jurisdictions have imposed
restrictions on false light actions identical to those for defamation, we
are not persuaded that a new cause of action should be recognized if
little additional protection is afforded plaintiffs.

We are also concerned that false light inhibits free speech guar-
antees provided by the First Amendment. As the Supreme Court
remarked in New York Times Co. v. Sullivan: “Whatever is added to the
field of libel is taken from the field of free debate.”[28] Accordingly,
we do not want to:

create a grave risk of serious impairment of the indispensable service
of a free press in a free society if we saddle the press with the impos-
sible burden of verifying to a certainty the facts associated in news
articles with a person’s name, picture or portrait, particularly as related
to nondefamatory matter.[29]

Although there may be some untrue and hurtful publicity that
should be actionable under false light, the risk of chilling speech is
too great to justify protection for this small category of false publica-
tion not protected under defamation.

Thus we recognize a right to privacy present in the common law
of Minnesota, including causes of action in tort for intrusion upon
seclusion, appropriation, and publication of private facts, but we
decline to recognize the tort of false light publicity. This case is re-
manded to the district court for further proceedings consistent with
this opinion.

Affirmed in part, reversed in part.

http://scholar.google.com/scholar_case?q=lake+v+wal-mart+stores&hl=en&as_sdt=6,24&case=13650566656145808381&scilh=0#p236
http://scholar.google.com/scholar_case?q=lake+v+wal-mart+stores&hl=en&as_sdt=6,24&case=13650566656145808381&scilh=0#p236
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In these last two short paragraphs, the court summarizes its
holding and disposition of the case.

TOMLJANOVICH, Justice (dissenting).

This heading signals a change. The majority of the supreme
court justices agreed with Chief Justice Blatz. (Otherwise, her
opinion would not be the majority opinion.) But not all the jus-
tices agreed. Here, Justice Tomljanovich explains her reasons for
disagreeing, in a type of opinion called a dissent. Not present in
this case but common in others is a concurring opinion, where
judges agree with the majority outcome but want to express ad-
ditional reasoning or concerns. In theory, each judge can write
his or her own opinion, though this is unusual in the modern
era.

I respectfully dissent. If the allegations against Wal-Mart are
proven to be true, the conduct of the Wal-Mart employees is indeed
offensive and reprehensible. As much as we deplore such conduct,
not every contemptible act in our society is actionable.

I would not recognize a cause of action for intrusion upon seclu-
sion, appropriation or publication of private facts. “Minnesota has
never recognized, either by legislative or court action, a cause of ac-
tion for invasion of privacy.” Hendry v. Conner, 303 Minn. 317, 319,
226 N.W.2d 921, 923 (1975). As recently as 1996, we reiterated that
position. See Richie v. Paramount Pictures Corp. 544 N.W.2d 21, 28

(Minn.1996).
An action for an invasion of the right to privacy is not rooted

in the Constitution. “[T]he Fourth Amendment cannot be trans-
lated into a general constitutional ‘right to privacy.”’ Katz v. United
States, 389 U.S. 347, 350, 88 S.Ct. 507, 19 L.Ed.2d 576 (1967). Those
privacy rights that have their origin in the Constitution are much
more fundamental rights of privacy—marriage and reproduction. See Gris-
wold v. Connecticut, 381 U.S. 479, 485, 85 S.Ct. 1678, 14 L.Ed.2d 510

(1965) (penumbral rights of privacy and repose protect notions of
privacy surrounding the marriage relationship and reproduction).

We have become a much more litigious society since 1975 when
we acknowledged that we have never recognized a cause of action for
invasion of privacy. We should be 237*237 even more reluctant now
to recognize a new tort.

In the absence of a constitutional basis, I would leave to the legisla-
ture the decision to create a new tort for invasion of privacy.

http://scholar.google.com/scholar_case?case=14104405050890887162&q=lake+v+wal-mart+stores&hl=en&as_sdt=6,24&scilh=0
http://scholar.google.com/scholar_case?case=14104405050890887162&q=lake+v+wal-mart+stores&hl=en&as_sdt=6,24&scilh=0
http://scholar.google.com/scholar_case?case=17391479618694109535&q=lake+v+wal-mart+stores&hl=en&as_sdt=6,24&scilh=0
http://scholar.google.com/scholar_case?case=17391479618694109535&q=lake+v+wal-mart+stores&hl=en&as_sdt=6,24&scilh=0
http://scholar.google.com/scholar_case?case=9210492700696416594&q=lake+v+wal-mart+stores&hl=en&as_sdt=6,24&scilh=0
http://scholar.google.com/scholar_case?case=9210492700696416594&q=lake+v+wal-mart+stores&hl=en&as_sdt=6,24&scilh=0
http://scholar.google.com/scholar_case?case=12276922145000050979&q=lake+v+wal-mart+stores&hl=en&as_sdt=6,24&scilh=0
http://scholar.google.com/scholar_case?case=12276922145000050979&q=lake+v+wal-mart+stores&hl=en&as_sdt=6,24&scilh=0
http://scholar.google.com/scholar_case?case=12276922145000050979&q=lake+v+wal-mart+stores&hl=en&as_sdt=6,24&scilh=0
http://scholar.google.com/scholar_case?q=lake+v+wal-mart+stores&hl=en&as_sdt=6,24&case=13650566656145808381&scilh=0#p237
http://scholar.google.com/scholar_case?q=lake+v+wal-mart+stores&hl=en&as_sdt=6,24&case=13650566656145808381&scilh=0#p237
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STRINGER, Justice.

I join in the dissent of Justice TOMLJANOVICH.
In the absence of a constitutional basis, I would leave to the legisla-

ture the decision to create a new tort for invasion of privacy.

Here, Justice Stringer expresses support for Justice Toml-
janovich’s opinion.
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Ronningen v. Hertogs
Return to Table of Contents.

This copy of the opinion in this case includes annotations from Lar-
son to help the first-time reader of a court opinion understand what’s
going on in it. Some of them also relate to the substance of the case
for classroom discussion. Normally, Larson’s annotations appear
in marginal notes. Because there are so many in this first case, they
appear in boxes within the case’s text.

Marshall B. Ronningen, Appellant, v. Samuel H. Hertogs,
Respondent.

199 N.W.2d 420 (1972)
Supreme Court of Minnesota.
June 30, 1972.

Understanding this citation: This court opinion appears in vol.
199 of the second series of the North Western Reporter, a printed
collection of opinions of from state courts in IA, MI, MN, NE,
ND, SD, and WI. The opinions begin on page 420 of that vol-
ume. Note that you can find opinions like this in places other
than the print reporters. The version in this file came from
Google Scholar. The court decided the case in 1972. We know
from the caption of the case that Mr. Ronningen is appealing
a decision of a court below—he is thus the appellant. But the
caption does not tell us whether Ronningen or Hertogs was the
plaintiff below.

Merlin, Starr & Kiefer, William Starr, Bruce W. Okney, Minneapo-
lis, for appellant.

Altman, Geraghty, Mulally & Weiss, K. M. Schadeck, and Judd S.
Mulally, St. Paul, for respondent.

*421 Heard before KNUTSON, C. J., and ROGOSHESKE, KELLY, Here begins page 421 in the print
reporter.and MASON, JJ.

ROGOSHESKE, Justice.

Here, we learn who the parties’ attorneys were and which jus-
tices heard this case. The Minnesota Supreme Court had seven
justices at this time, and we have to wait until the end of this
opinion to find out what happened to the other three. By the
way, “C.J.” is an abbreviation for “chief justice,” “J.” for “jus-
tice,” and “JJ.” for “justices.” The practice of doubling an initial
abbreviation to make it plural dates from Roman times and is
common in the law. Thus, “JJ.” is the plural of “J” for “justices”;
“pp.” is the plural of “p.” for “pages”; “§§” is the plural of “§,”
the symbol for “section”; and “¶¶” is the plural of “¶,” the sym-
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bol for “paragraph.”

Plaintiff appeals from an order denying his motion for a new trial
of his action for damages for alleged malpractice against defendant,
an attorney at law of the State of Minnesota.

Now we know that the appellant, Ronningen, was the plaintiff
below. We also know that the action below went through trial,
and that the claim below was for attorney malpractice.

Plaintiff claims he retained defendant as his attorney, who then
negligently failed to prosecute a tort claim for property damage
resulting from the alleged negligence of two municipal corporations.
The dispositive issue is whether the trial court erred in directing a
verdict for defendant. Applying the test for granting a motion for
a directed verdict, Rule 50.01, Rules of Civil Procedure, we hold
the trial court properly determined the evidence was insufficient
to present a fact question to the jury of whether an attorney-client
relationship existed between defendant and plaintiff and accordingly
affirm the trial court’s order.

We now know that the court granted a directed verdict below.
See fig. 7 on page 42 to understand where that happens in a
civil case. This paragraph has the holding, or outcome, in this
case: “the trial [judge] properly determined the evidence was
insufficient to present a fact question to the jury of whether an
attorney-client relationship existed between defendant and plain-
tiff.” The existence of an attorney-client relationship is only one
element in the test for legal malpractice, but absent the A/C
relationship, there can be no malpractice.

The court next introduces the facts relating to the underlying
claim; that is, the facts not about the plaintiff and defendant in
this case, but about the lawsuit that the defendant in this case
was involved with.

The detailed facts giving rise to plaintiff’s property-damage claim
against the municipalities can be found in Larson v. Township of New
Haven, 282 Minn. 447, 165 N.W.2d 543 (1969). Briefly, for purposes
of this case, plaintiff’s semitractor and trailer loaded with livestock
was destroyed on May 22, 1964, when Merlyn W. Larson, his driver-
employee, was unable to negotiate a turn where the township roads
of Pine Island and New Haven townships form a T-intersection. The
vehicle left the roadway, broke off a utility pole, and overturned,
causing not only plaintiff’s loss but also Mr. Larson’s death. Mrs.
Larson, as trustee represented by defendant at trial, recovered dam-
ages for her husband’s death against Pine Island township upon
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findings, which we affirmed, that the township was negligent in fail-
ing to post proper highway warning signs and that decedent, her
husband, was free of contributory negligence. Larson v. Township of
New Haven, supra.

Getting on the same page: You are reading this case in a course
pack, and you are currently on page 165 of the course pack.
If you need to quote or cite the text in the next paragraph in
a brief, however, you need to refer to the case’s pagination in
the North Western Reporter, not in this case pack. The same is-
sue arises if you get a copy of a court opinion from Google or
from Westlaw or Lexis. All these sources provide the answer by
inserting an asterisk and page number in the text at the point
where a new page begins. So, for example, you can find “*421” a
couple paragraphs above, and if you scroll down a couple para-
graphs, you’ll find “*422”. Consequently, you know that all the
text between those two markers is on page 421 of the North West-
ern Reporter. Almost every time you cite a text in legal writing,
you’ll need to provide what’s called variously a “pinpoint cite,”
“pincite,” or “jump cite” to the specific page to which you are
citing. We’ll learn some related quirks and complexities later.

Plaintiff commenced this action in 1970 seeking recovery of his loss
against defendant upon claims that (1) on May 28, 1964, 6 days after
the accident, he also retained defendant, who was representing Mrs.
Larson, to prosecute his claim for damages to his tractor and trailer
against the townships; (2) defendant negligently failed to preserve
his right to seek recovery from the townships by neglecting to serve
a notice of his claim upon the municipalities within 30 days of the
accident;1 and (3) but for defendant’s negligence, plaintiff would 1 A statutory prerequisite to a tort suit

against a municipality. Minn. St. 466.05.have been successful in recovering damages from Pine Island town-
ship, whose liability for the accident had been established by Larson
v. Township of New Haven, supra. After plaintiff presented his case
to the jury, the court granted defendant’s motion for a directed ver-
dict. In denying plaintiff’s post-trial motion for a new trial, the court
explained:

After review of the record the Court remains of the opinion that Plain-
tiff failed to establish fact issues with respect to an attorney-client
relationship, and also failed to establish that he would have been suc-
cessful in prosecuting his cause of action.

The Supreme Court’s language is a little sloppy here. The plain-
tiff’s claim—his cause of action—was for legal malpractice. The
“claims” to which the court refers here are really allegations.
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They are structured to fit the rule for legal malpractice, which
the court does not actually state but does imply here. We’ll dis-
cuss this rule later.

The more complicated question of whether plaintiff’s proof failed
to establish the township’s liability for his loss need not be reached,
for the evidence fell short of establishing an attorney-client contrac-
tual relationship creating a duty of due care upon an attorney, the
primary essential to a recovery for legal malpractice.2 2 Christy v. Saliterman, 288 Minn. 144,

179 N.W.2d 288 (1970). See, also, White
v. Esch, 78 Minn. 264, 80 N.W. 976

(1899); 10 Williston, Contracts (3 ed.)
§ 1285; 4 Elliot, Contracts, § 2857; 7

C.J.S. Attorney and Client § 65; 7 Am.
Jur. 2d, Attorneys at Law, §§ 91, 167,
188; Wood, Fee Contracts of Lawyers, c.
III, § 8; Cheatham, Cases on the Legal
Profession (2 ed.) c. X, § 1, part A.

The court here identifies a standard for determining whether
an attorney-client relationship exists, that of a “contractual rela-
tionship,” but it does not say how to assess that standard. We’ll
discuss this more in coming weeks.

Now, the court talks about facts in this case for malpractice.
Notice that it begins talking about reading “the transcript of

the testimony in the light most favorable to support plaintiff’s
claim.” That’s because the trial court did not allow the jury to
decide the factual issues—it granted the defendant’s motion
for a directed verdict. Thus, the trial judge concluded at the
end of the trial that the jury did not need to decide, because the
evidence was not sufficient for the jury to come out on plain-
tiff’s side. Contrast this with Togstad (see page 181), where the
Supreme Court viewed the trial court’s decision in the light most
favorable to the party who won below.

*422 One cannot read the transcript of the testimony in the light
most favorable to support plaintiff’s claim without being compelled
to conclude that no disputed fact issues were raised for a jury to re-
solve, and that plaintiff did not in fact retain defendant, who was
then a complete stranger, as his attorney. The record is clear that on
May 28 defendant came to plaintiff’s farm to ascertain facts support-
ing possible claims of his client, Mrs. Larson, not only against the
townships but also for workmen’s compensation benefits from plain-
tiff, her husband’s employer. The discussion upon which plaintiff
relies concerning whether defendant could also represent plaintiff’s
property-damage claim was only incidental. At best, plaintiff proved
no more than an expectation to employ defendant as his attorney.
His testimony demonstrates that, subsequent to the accident, he sug-
gested to Mrs. Larson that they employ another attorney known to
him to pursue both their claims against the townships; that he be-
lieved she had agreed to this course; and that since she apparently
preferred defendant, he expected to retain defendant if he person-
ally found it necessary to later employ an attorney. Plaintiff believed,
and so told defendant, that he expected to recover, apparently with-
out assistance of counsel, because he was assured by a Pine Island
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township supervisor that the township had recently “taken out an
insurance policy for this type of thing” and “when a bridge is down,
or a sign is down * * * they should become liable.”

About June 23, plaintiff received a letter from defendant acknowl-
edging that Mrs. Larson had filed a claim for workmen’s compensa-
tion benefits against him. Since the claim had been filed on June 11,
defendant assumed plaintiff might know of it, and the letter at most
solicited plaintiff’s cooperation with Mrs. Larson in her tort action
despite the filing of this claim, which, as defendant wrote, created “a
diversity of interest as between yourself and us.” Following this let-
ter, plaintiff consulted the attorney he had earlier suggested to Mrs.
Larson to handle both their claims. Plaintiff was then advised that
his claim was now barred by the 30-day-notice requirement. His testi-
monial conclusion that he believed he had in fact retained defendant
at their May 28 meeting appears most likely and understandably to
have been reached only after he was advised his claim against the
townships was barred.

The court here engages in a little carefully worded snark toward
the plaintiff.

Under the fundamental rules applicable to contracts of employ-
ment or the doctrine of promissory estoppel, Restatement, Contracts,
§ 90, urged as a theory of recovery by plaintiff for the first time on
appeal, the evidence would not sustain a finding that defendant ei-
ther expressly or impliedly promised or agreed to represent plaintiff
in his property-damage claim against the townships.

Again, the court emphasizes that the key issue is whether a
“contract of employment” was formed without really saying
what it takes to form one. (Ignore the references to “promissory
estoppel” here, as the court notes that the plaintiff raised this
issue only on appeal—which is generally not permitted.)

Affirmed.
OTIS and TODD, JJ., took no part in the consideration or decision

of this case.
MacLAUGHLIN, J., not having been a member of this court at the

time of the argument and submission, took no part in the considera-
tion or decision of this case.

And finally we find out what happened to the other three jus-
tices of Minnesota’s Supreme Court here. If any of them had
written a dissenting opinion, it would have appeared here after
the majority opinion of Justice Rogosheske.
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Sidis v. F-R Publishing
Return to Table of Contents.

This opinion considers two claims by William Sidis, one arising
under the common law of torts and one arising under New York
statutes. It is an early landmark privacy case.

Reading questions. As you read this court opinion, consider the
following questions/comments:

• Why does it matter in the Sidis case that there was no claim that
the information published about Sidis was untrue?

• What do you think is the main difference between a public and
private figure?

• How would you define “public interest” and at what point does
public interest outweigh the individual’s desire for privacy?

• Solove and Schwartz 197 wonder whether signing a consent form 197 solove_privacy_2011

to allow one’s likeness to be used is reversible. They use the exam-
ple of the Girls Gone Wild videos. According to Wikipedia: “Girls
Gone Wild is a pornographic entertainment franchise created by
Joe Francis in 1997. . . . The videos typically involve camera crews
at party locations engaging young college aged women who will-
ingly expose their bodies or act ‘wild.’” The young women sign
consent forms, though at least some of the time they are intoxi-
cated, which raises questions about whether they are competent to
consent. What do you think?

• Questions (if any) in marginal notes of the court opinion text.

This copy of the opinions in Sidis v. F-R Publishing Corp., includes
annotations from Larson to help the first-time reader of a court opin-
ion understand what’s going on in it. Some of them also relate to the
substance of the case for classroom discussion. Normally, Larson’s
annotations appear in marginal notes. Because there are so many in
this first case, they appear in boxes within the case’s text.

Sidis v. F-R Publishing Corp.
113 F.2d 806 (1940)
Circuit Court of Appeals, Second Circuit.
July 22, 1940.

Understanding this citation: This court opinion appears in vol.
113 of the second series of the Federal Reporter, a printed col-
lection of opinions of the federal Circuit Courts of Appeal. The
opinions begin on page 806 of that volume. Note that you can
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find opinions like this in places other than the print reporters.
The version in this file came from Google Scholar. The court
decided the case in 1940.

*807

Before SWAN, CLARK, and PATTERSON, Circuit Judges.198 198 Counsel names omitted.

CLARK, Circuit Judge. (Majority opinion)

When a panel of judges hears an appeal, one of them will usu-
ally end up writing the majority opinion—that is, an opinion ex-
plaining the outcome that a majority of the judges on the panel
support. There are other types of opinion, as we shall see later.
Here, Judge Clark wrote the majority opinion, in this case, it was
unanimous because all three judges on the panel supported it.

William James Sidis was the unwilling subject of a brief biograph-
ical sketch and cartoon printed in The New Yorker weekly magazine
for August 14, 1937. Further references were made to him in the issue
of December 25, 1937, and in a newspaper advertisement announcing
the August 14 issue. He brought an action in the district court against
the publisher, F-R Publishing Corporation. His complaint stated three
“causes of action”: The first alleged violation of his right of privacy
as that right is recognized in California, Georgia, Kansas, Kentucky,
and Missouri; the second charged infringement of the rights afforded
him under §§ 50 and 51 of the N. Y. Civil Rights Law (Consol. Laws,
c. 6);199 Defendant’s motion to dismiss the first two “causes of ac- 199 Third claim omitted.

tion” was granted, and plaintiff has filed an appeal from the order of
dismissal. Since a majority of this court believe that order appealable,
for reasons referred to below, we may consider the merits of the case.

An appellate court opinion will often start by explaining the
“procedural posture” of the case; that is, how did the case get
to this point? Why do you suppose the court starts with this
procedural posture issue? Here, the trial court below dismissed
the plaintiff’s claims claims, one of which is grounded in the
common law and the other in a New York statute. The plaintiff
(now the appellant) has appealed that decision.

William James Sidis was a famous child prodigy in 1910. His name
and prowess were well known to newspaper readers of the period.
At the age of eleven, he lectured to distinguished mathematicians on
the subject of Four-Dimensional Bodies. When he was sixteen, he was
graduated from Harvard College, amid considerable public attention.
Since then, his name has appeared in the press only sporadically,



larw i: legal argumentation (orientation version) 170

and he has sought to live as unobtrusively as possible. Until the
articles objected to appeared in The New Yorker, he had apparently
succeeded in his endeavor to avoid the public gaze.

Among The New Yorker’s features are brief biographical sketches
of current and past personalities. In the latter department, which
appears haphazardly under the title of “Where Are They Now?” the
article on Sidis was printed with a subtitle “April Fool.” The author
describes his subject’s early accomplishments in mathematics and the
wide-spread attention he received, then recounts his general break-
down and the revulsion which Sidis thereafter felt for his former life
of fame and study. The unfortunate prodigy is traced over the years
that followed, through his attempts to conceal his identity, through
his chosen career as an insignificant clerk who would not need to em-
ploy unusual mathematical talents, and through the bizarre ways in
which his genius flowered, as in his enthusiasm for collecting street-
car transfers and in his proficiency with an adding machine. The
article closes with an account of an interview with Sidis at his present
lodgings, “a hall bedroom of Boston’s shabby south end.” The un-
tidiness of his room, his curious laugh, his manner of speech, and
other personal habits are commented upon at length, as is his present
interest in the lore of the Okamakammessett Indians. The subtitle is
explained by the closing sentence, quoting Sidis as saying “with a
grin” that it was strange, “but, you know, I was born on April Fool’s
Day.” Accompanying the biography is a small cartoon showing the
genius of eleven years lecturing to a group of astounded professors.

It is not contended that any of the matter printed is untrue. Nor
is the manner of the author unfriendly; Sidis today is described as
having “a certain childlike charm.” But the article is merciless in its
dissection of intimate details of its subject’s personal life, and this
in company with elaborate accounts of Sidis’ passion for privacy
and the pitiable lengths to which he has gone in order to avoid pub-
lic scrutiny. The work possesses great reader interest, for it is both
amusing and instructive; but it may be fairly described as a ruthless
exposure of a once public character, who has since sought and has
*808 now been deprived of the seclusion of private life.

The article of December 25, 1937, was a biographical sketch of
another former child prodigy, in the course of which William James
Sidis and the recent account of him were mentioned. The advertise-
ment published in the New York World-Telegram of August 13, 1937,
read: “Out Today. Harvard Prodigy. Biography of the man who as-
tonished Harvard at age 11. Where are they now? by J. L. Manley.
Page 22. The New Yorker.”

The complaint contains a general allegation, repeated for all the
claims, of publication by the defendant of The New Yorker, “a weekly
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magazine of wide circulation throughout the United States.” Then
each separate “cause” contains an allegation that the defendant pub-
licly circulated the articles or caused them to be circulated in the par-
ticular states upon whose law that cause is assumed to be founded.
Circulation of the New York World-Telegram advertisement is, how-
ever, alleged only with respect to the second “cause,” for asserted
violation of New York law.

Having outlined the facts in the preceding paragraphs, the court
now steps through the issues before it, starting with the first
cause of action.

1. Under the first “cause of action” we are asked to declare that
this exposure transgresses upon plaintiff’s right of privacy, as recog-
nized in California, Georgia, Kansas, Kentucky, and Missouri. Each of
these states except California grants to the individual a common law
right, and California a constitutional right, to be let alone to a cer-
tain extent. The decisions have been carefully analyzed by the court
below, and we need not examine them further. None of the cited rul-
ings goes so far as to prevent a newspaper or magazine from publish-
ing the truth about a person, however intimate, revealing, or harmful
the truth may be. Nor are there any decided cases that confer such a
privilege upon the press. Under the mandate of Erie R. Co. v. Tomp-
kins, 304 U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188, 114 A.L.R. 1487, we face
the unenviable duty of determining the law of five states on a broad
and vital public issue which the courts of those states have not even
discussed.

All comment upon the right of privacy must stem from the fa-
mous article by Warren and Brandeis on The Right of Privacy in 4

Harv.L.Rev. 193. The learned authors of that paper were convinced
that some limits ought to be imposed upon the privilege of news-
papers to publish truthful items of a personal nature. “The press is
overstepping in every direction the obvious bounds of propriety and
of decency. Gossip is no longer the resource of the idle and of the
vicious, but has become a trade, which is pursued with industry as
well as effrontery. * * * The intensity and complexity of life, attendant
upon advancing civilization, have rendered necessary some retreat
from the world, and man, under the refining influence of culture,
has become more sensitive to publicity, so that solitude and privacy
have become more essential to the individual; but modern enterprise
and invention have, through invasions upon his privacy, subjected
him to mental pain and distress, far greater than could be inflicted by
mere *809 bodily injury.” Warren and Brandeis, supra at page 196.

Warren and Brandeis realized that the interest of the individual
in privacy must inevitably conflict with the interest of the public
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in news. Certain public figures, they conceded, such as holders of
public office, must sacrifice their privacy and expose at least part of
their lives to public scrutiny as the price of the powers they attain.
But even public figures were not to be stripped bare. “In general,
then, the matters of which the publication should be repressed may
be described as those which concern the private life, habits, acts,
and relations of an individual, and have no legitimate connection
with his fitness for a public office. * * * Some things all men alike are
entitled to keep from popular curiosity, whether in public life or not,
while others are only private because the persons concerned have not
assumed a position which makes their doings legitimate matters of
public investigation.” Warren and Brandeis, supra at page 216.

It must be conceded that under the strict standards suggested
by these authors plaintiff’s right of privacy has been invaded. Sidis
today is neither politician, public administrator, nor statesman. Even
if he were, some of the personal details revealed were of the sort that
Warren and Brandeis believed “all men alike are entitled to keep
from popular curiosity.”

But despite eminent opinion to the contrary, we are not yet dis-
posed to afford to all of the intimate details of private life an absolute
immunity from the prying of the press. Everyone will agree that
at some point the public interest in obtaining information becomes
dominant over the individual’s desire for privacy. Warren and Bran-
deis were willing to lift the veil somewhat in the case of public of-
ficers. We would go further, though we are not yet prepared to say
how far. At least we would permit limited scrutiny of the “private”
life of any person who has achieved, or has had thrust upon him,
the questionable and indefinable status of a “public figure.” See Re-
statement, Torts, § 867, comments c and d; Corliss v. E. W. Walker
Co., C.C.Mass., 57 F. 434, 31 L.R.A. 283; Id., C.C., 64 F. 280, 31 L.R.
A. 283; Jeffries v. New York Evening Journal Pub. Co., 67 Misc. 570,
124 N.Y.S. 780; Jones v. Herald Post Co., supra; Metter v. Los Angeles
Examiner, supra; cf. Hillman v. Star Pub. Co., 64 Wash. 691, 117 P.
594, 35 L.R.A., N.S. 595, criticized in 10 Mich.L.Rev. 335.

William James Sidis was once a public figure. As a child prodigy,
he excited both admiration and curiosity. Of him great deeds were
expected. In 1910, he was a person about whom the newspapers
might display a legitimate intellectual interest, in the sense meant by
Warren and Brandeis, as distinguished from a trivial and unseemly
curiosity. But the precise motives of the press we regard as unim-
portant. And even if Sidis had loathed public attention at that time,
we think his uncommon achievements and personality would have
made the attention permissible. Since then Sidis has cloaked him-
self in obscurity, but his subsequent history, containing as it did the
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answer to the question of whether or not he had fulfilled his early
promise, was still a matter of public concern. The article in The New
Yorker sketched the life of an unusual personality, and it possessed
considerable popular news interest.

We express no comment on whether or not the news worthiness of
the matter printed will always constitute a complete defense. Revela-
tions may be so intimate and so unwarranted in view of the victim’s
position as to outrage the community’s notions of decency. 200 But 200 See the discussion of obiter dictum

at page 45. If the court expresses no
comment, why is it then expressing a
comment? What is the court doing with
the preceding two sentences?

when focused upon public characters, truthful comments upon dress,
speech, habits, and the ordinary aspects of personality will usually
not transgress this line. Regrettably or not, the misfortunes and frail-
ties of neighbors and “public figures” are subjects of considerable
interest and discussion to the rest of the population. And when such
are the mores of the community, it would be unwise for a court to bar
their expression in the newspapers, books, and magazines of the day.

Plaintiff in his first “cause of action” charged actual malice in the
publication, and now claims that an order of dismissal was improper
in the face of such an allegation. We cannot agree. If plaintiff’s right
of privacy was not invaded by the article, the existence of actual
malice in *810 its publication would not change that result. Unless
made so by statute, a truthful and therefore non-libelous statement
will not become libelous when uttered maliciously. Restatement,
Torts, § 582, comment a; George, The Count Joannes v. Jennings, 4

Hun, N.Y., 66, 6 Thomp. & C. 138; Baskett v. Crossfield, 190 Ky. 751,
228 S.W. 673; Cook v. Pulitzer Pub. Co., 241 Mo. 326, 145 S.W. 480,
490.

A similar rule should prevail on invasions of the right of privacy.
“Personal ill-will is not an ingredient of the offence, any more than
in an ordinary case of trespass to person or to property.” Warren
and Brandeis, supra at page 218. Nor does the malice give rise to an
independent wrong based on an intentional invasion of the plaintiff’s
interest in mental and emotional tranquillity. This interest, however
real, is one not yet protected by the law. Restatement, Torts, § 46,
comment c.

If the article appearing in the issue of August 14, 1937, does not
furnish grounds for action, then it is clear that the brief and inciden-
tal reference to it contained in the article of December 25, 1937, is not
actionable.

2. The second “cause of action” charged invasion of the rights
conferred on plaintiff by §§ 50 and 51 of the N. Y. Civil Rights Law.
Section 50 states that “A person, firm or corporation that uses for
advertising purposes, or for the purposes of trade, the name, portrait
or picture of any living person without having first obtained the
written consent of such person, or if a minor of his or her parent or
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guardian, is guilty of a misdemeanor.” Section 51 gives the injured
person the right to an injunction and to damages.

Before passage of this statute, it had been held that no common
law right of privacy existed in New York. Roberson v. Rochester
Folding Box Co., 171 N. Y. 538, 64 N.E. 442, 59 L.R.A. 478, 89 Am.St.Rep.
828. Any liability imposed upon defendant must therefore be derived
solely from the statute, and not from general considerations as to the
right of the individual to prevent publication of the intimate details
of his private life. The statute forbids the use of a name or picture
only when employed “for advertising purposes, or for the purposes
of trade.” In this context, it is clear that “for the purposes of trade”
does not contemplate the publication of a newspaper, magazine, or
book which imparts truthful news or other factual information to
the public. Though a publisher sells a commodity, and expects to
profit from the sale of his product, he is immune from the interdict
of §§ 50 and 51 so long as he confines himself to the unembroidered
dissemination of facts. Publishers and motion picture producers have
occasionally been held to transgress the statute in New York, but in
each case the factual presentation was embellished by some degree
of fictionalization. See, for example, Blumenthal v. Picture Classics,
Inc., 235 App. Div. 570, 257 N.Y.S. 800, affirmed without opinion261

N.Y. 504, 185 N.E. 713. The cases are collected and the distinction
between fact and fiction explained as vital in Sarat Lahiri v. Daily
Mirror, 162 Misc. 776, 295 N.Y.S. 382. See also Neyland v. Home Pat-
tern Co., 2 Cir., 65 F.2d 363; Sweenek v. Pathe News, Inc., D.C.E.D.
N.Y., 16 F.Supp. 746. The New Yorker articles limit themselves to the
unvarnished, unfictionalized truth.

The case as to the newspaper advertisement announcing the Au-
gust 14 article is somewhat different, for it was undoubtedly inserted
in the World-Telegram “for advertising purposes.” But since it was
to advertise the article on Sidis, and the article itself was unobjec-
tionable, the advertisement shares the privilege enjoyed by the arti-
cle. Humiston v. Universal Film Mfg. Co., 189 App.Div. 467, 476, 178

N.Y.S. 752. Besides, the advertisement, quoted above, did not use the
“name, portrait or picture” of the plaintiff.201 201 Discussion of third claim and issues

of appealability omitted.Affirmed.
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Togstad v. Vesely, Otto, Miller & Keefe
Return to Table of Contents.

John R. Togstad, et al., Respondents, v. Vesely, Otto, Miller

& Keefe and Jerre Miller, Appellants.
291 N.W.2d 686 (1980)
Supreme Court of Minnesota.
April 11, 1980.
*689 Meagher, Geer, Markham, Anderson, Adamson, Flaskamp &

Brennan and O. C. Adamson II, Minneapolis, Collins & Buckley and
Theodore J. Collins, St. Paul, for appellants.

DeParcq, Anderson, Perl, Hunegs & Rudquist and Donald L.
Rudquist, Minneapolis, for respondents.

Heard, considered and decided by the court en banc.
PER CURIAM.

You should look up “en banc” and “per curiam,” if you have not
already.

This is an appeal by the defendants from a judgment of the Hen-
nepin County District Court involving an action for legal malpractice.
The jury found that the defendant attorney Jerre Miller was neg-
ligent and that, as a direct result of such negligence, plaintiff John
Togstad sustained damages in the amount of $610,500 and his wife,
plaintiff Joan Togstad, in the amount of $39,000. Defendants (Miller
and his law firm) appeal to this court from the denial of their motion
for judgment notwithstanding the verdict or, alternatively, for a new
trial. We affirm.

In August 1971, John Togstad began to experience severe headaches
and on August 16, 1971, was admitted to Methodist Hospital where
tests disclosed that the headaches were caused by a large aneurism1 1 An aneurism is a weakness or soft-

ening in an artery wall which expands
and bulges out over a period of years.

on the left internal carotid artery.2 The attending physician, Dr. Paul

2 The left internal carotid artery is one
of the major vessels which supplies
blood to the brain.

Blake, a neurological surgeon, treated the problem by applying a
Selverstone clamp to the left common carotid artery. The clamp was
surgically implanted on August 27, 1971, in Togstad’s neck to allow
the gradual closure of the artery over a period of days.

The treatment was designed to eventually cut off the blood supply
through the artery and thus relieve the pressure on the aneurism,
allowing the aneurism to heal. It was anticipated that other arteries,
as well as the brain’s collateral or cross-arterial system would supply
the required blood to the portion of the brain which would ordinarily
have been provided by the left carotid artery. The greatest risk asso-
ciated with this procedure is that the patient may become paralyzed
if the brain does not receive an adequate flow of blood. In the event
the supply of blood becomes so low as to endanger the health of the
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patient, the adjustable clamp can be opened to establish the proper
blood circulation.

In the early morning hours of August 29, 1971, a nurse observed
that Togstad was unable to speak or move. At the time, the clamp
was one-half (50%) closed. Upon discovering Togstad’s condition,
the nurse called a resident physician, who did not adjust the clamp.
Dr. Blake was also immediately informed of Togstad’s condition
and arrived about an hour later, at which time he opened the clamp.
Togstad is now severely paralyzed in his right arm and leg, and is
unable to speak.

Plaintiffs’ expert, Dr. Ward Woods, testified that Togstad’s paraly-
sis and loss of speech was due to a lack of blood supply to his brain.
Dr. Woods stated that the inadequate blood flow resulted from the
clamp being 50% closed and that the negligence of Dr. Blake and the
hospital precluded the clamp’s being opened in time to avoid per-
manent brain damage. Specifically, Dr. Woods claimed that Dr. Blake
and the hospital were negligent for (1) failing to place the patient in
the intensive care unit or to have a special nurse conduct certain neu-
rological tests every half-hour; (2) failing to write adequate orders;
(3) failing to open the clamp immediately upon discovering that the
patient was unable to speak; and *690 (4) the absence of personnel
capable of opening the clamp.

Dr. Blake and defendants’ expert witness, Dr. Shelly Chou, tes-
tified that Togstad’s condition was caused by blood clots going up
the carotid artery to the brain. They both alleged that the blood clots
were not a result of the Selverstone clamp procedure. In addition,
they stated that the clamp must be about 90% closed before there will
be a slowing of the blood supply through the carotid artery to the
brain. Thus, according to Drs. Blake and Chou, when the clamp is
50% closed there is no effect on the blood flow to the brain.

About 14 months after her husband’s hospitalization began,
plaintiff Joan Togstad met with attorney Jerre Miller regarding her
husband’s condition. Neither she nor her husband was person-
ally acquainted with Miller or his law firm prior to that time. John
Togstad’s former work supervisor, Ted Bucholz, made the appoint-
ment and accompanied Mrs. Togstad to Miller’s office. Bucholz was
present when Mrs. Togstad and Miller discussed the case.3 3 Bucholz, who knew Miller through a

local luncheon club, died prior to the
trial of the instant action.

Mrs. Togstad had become suspicious of the circumstances sur-
rounding her husband’s tragic condition due to the conduct and
statements of the hospital nurses shortly after the paralysis occurred.
One nurse told Mrs. Togstad that she had checked Mr. Togstad at 2

a. m. and he was fine; that when she returned at 3 a. m., by mistake,
to give him someone else’s medication, he was unable to move or
speak; and that if she hadn’t accidentally entered the room no one
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would have discovered his condition until morning. Mrs. Togstad
also noticed that the other nurses were upset and crying, and that Mr.
Togstad’s condition was a topic of conversation.

Mrs. Togstad testified that she told Miller “everything that hap-
pened at the hospital,” including the nurses’ statements and con-
duct which had raised a question in her mind. She stated that she
“believed” she had told Miller “about the procedure and what was
undertaken, what was done, and what happened.” She brought no
records with her. Miller took notes and asked questions during the
meeting, which lasted 45 minutes to an hour. At its conclusion, ac-
cording to Mrs. Togstad, Miller said that “he did not think we had
a legal case, however, he was going to discuss this with his partner.”
She understood that if Miller changed his mind after talking to his
partner, he would call her. Mrs. Togstad “gave it” a few days and,
since she did not hear from Miller, decided “that they had come to
the conclusion that there wasn’t a case.” No fee arrangements were
discussed, no medical authorizations were requested, nor was Mrs.
Togstad billed for the interview.

Mrs. Togstad denied that Miller had told her his firm did not have
expertise in the medical malpractice field, urged her to see another
attorney, or related to her that the statute of limitations for medical
malpractice actions was two years. She did not consult another attor-
ney until one year after she talked to Miller. Mrs. Togstad indicated
that she did not confer with another attorney earlier because of her
reliance on Miller’s “legal advice” that they “did not have a case.”

On cross-examination, Mrs. Togstad was asked whether she
went to Miller’s office “to see if he would take the case of [her] hus-
band * * *.” She replied, “Well, I guess it was to go for legal advice,
what to do, where shall we go from here? That is what we went for.”
Again in response to defense counsel’s questions, Mrs. Togstad testi-
fied as follows:

Q And it was clear to you, was it not, that what was taking place was
a preliminary discussion between a prospective client and lawyer as to
whether or not they wanted to enter into an attorney-client relation-
ship?

A I am not sure how to answer that. It was for legal advice as to what
to do.

*691 Q And Mr. Miller was discussing with you your problem and
indicating whether he, as a lawyer, wished to take the case, isn’t that
true?

A Yes.

On re-direct examination, Mrs. Togstad acknowledged that when
she left Miller’s office she understood that she had been given a
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“qualified, quality legal opinion that [she and her husband] did not
have a malpractice case.”

Miller’s testimony was different in some respects from that of
Mrs. Togstad. Like Mrs. Togstad, Miller testified that Mr. Bucholz
arranged and was present at the meeting, which lasted about 45

minutes. According to Miller, Mrs. Togstad described the hospital in-
cident, including the conduct of the nurses. He asked her questions,
to which she responded. Miller testified that “[t]he only thing I told
her [Mrs. Togstad] after we had pretty much finished the conversa-
tion was that there was nothing related in her factual circumstances
that told me that she had a case that our firm would be interested in
undertaking.”

Miller also claimed he related to Mrs. Togstad “that because of
the grievous nature of the injuries sustained by her husband, that
this was only my opinion and she was encouraged to ask another
attorney if she wished for another opinion” and “she ought to do so
promptly.” He testified that he informed Mrs. Togstad that his firm
“was not engaged as experts” in the area of medical malpractice,
and that they associated with the Charles Hvass firm in cases of that
nature. Miller stated that at the end of the conference he told Mrs.
Togstad that he would consult with Charles Hvass and if Hvass’s
opinion differed from his, Miller would so inform her. Miller recol-
lected that he called Hvass a “couple days” later and discussed the
case with him. It was Miller’s impression that Hvass thought there
was no liability for malpractice in the case. Consequently, Miller did
not communicate with Mrs. Togstad further.

On cross-examination, Miller testified as follows:

Q Now, so there is no misunderstanding, and I am reading from your
deposition, you understood that she was consulting with you as a
lawyer, isn’t that correct?

A That’s correct.

Q That she was seeking legal advice from a professional attorney
licensed to practice in this state and in this community?

A I think you and I did have another interpretation or use of the term
“Advice”. She was there to see whether or not she had a case and
whether the firm would accept it.

Q We have two aspects; number one, your legal opinion concerning
liability of a case for malpractice; number two, whether there was or
wasn’t liability, whether you would accept it, your firm, two separate
elements, right?

A I would say so.

Q Were you asked on page 6 in the deposition, folio 14, “And you
understood that she was seeking legal advice at the time that she
was in your office, that is correct also, isn’t it?” And did you give
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this answer, “I don’t want to engage in semantics with you, but my
impression was that she and Mr. Bucholz were asking my opinion after
having related the incident that I referred to.” The next question, “Your
legal opinion?” Your answer, “Yes.” Were those questions asked and
were they given?

MR. COLLINS: Objection to this, Your Honor. It is not impeachment.

THE COURT: Overruled.

THE WITNESS: Yes, I gave those answers. Certainly, she was seeking
my opinion as an attorney in the sense of whether or not there was a
case that the firm would be interested in undertaking.

Kenneth Green, a Minneapolis attorney, was called as an expert by
plaintiffs. He stated that in rendering legal advice regarding a claim
of medical malpractice, the “minimum” an attorney should do would
be *692 to request medical authorizations from the client, review the
hospital records, and consult with an expert in the field. John Mc-
Nulty, a Minneapolis attorney, and Charles Hvass testified as experts
on behalf of the defendants. McNulty stated that when an attorney is
consulted as to whether he will take a case, the lawyer’s only respon-
sibility in refusing it is to so inform the party. He testified, however,
that when a lawyer is asked his legal opinion on the merits of a medi-
cal malpractice claim, community standards require that the attorney
check hospital records and consult with an expert before rendering
his opinion.

Hvass stated that he had no recollection of Miller’s calling him in
October 1972 relative to the Togstad matter. He testified that:

A * * * when a person comes in to me about a medical malpractice
action, based upon what the individual has told me, I have to make
a decision as to whether or not there probably is or probably is not,
based upon that information, medical malpractice. And if, in my
judgment, based upon what the client has told me, there is not medical
malpractice, I will so inform the client.

Hvass stated, however, that he would never render a “categorical”
opinion. In addition, Hvass acknowledged that if he were consulted
for a “legal opinion” regarding medical malpractice and 14 months
had expired since the incident in question, “ordinary care and dili-
gence” would require him to inform the party of the two-year statute
of limitations applicable to that type of action.

This case was submitted to the jury by way of a special verdict
form. The jury found that Dr. Blake and the hospital were negligent
and that Dr. Blake’s negligence (but not the hospital’s) was a direct
cause of the injuries sustained by John Togstad; that there was an
attorney-client contractual relationship between Mrs. Togstad and
Miller; that Miller was negligent in rendering advice regarding the
possible claims of Mr. and Mrs. Togstad; that, but for Miller’s negli-
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gence, plaintiffs would have been successful in the prosecution of a
legal action against Dr. Blake; and that neither Mr. nor Mrs. Togstad
was negligent in pursuing their claims against Dr. Blake. The jury
awarded damages to Mr. Togstad of $610,500 and to Mrs. Togstad of
$39,000.

On appeal, defendants raise the following issues:
(1) Did the trial court err in denying defendants’ motion for judg-

ment notwithstanding the jury verdict?
(2) Does the evidence reasonably support the jury’s award of dam-

ages to Mrs. Togstad in the amount of $39,000?
(3) Should plaintiffs’ damages be reduced by the amount of attor-

ney fees they would have paid had Miller successfully prosecuted the
action against Dr. Blake?

(4) Were certain comments of plaintiffs’ counsel to the jury im-
proper and, if so, were defendants entitled to a new trial?

1. In a legal malpractice action of the type involved here, four
elements must be shown: (1) that an attorney-client relationship
existed; (2) that defendant acted negligently or in breach of contract;
(3) that such acts were the proximate cause of the plaintiffs’ damages;
(4) that but for defendant’s conduct the plaintiffs would have been
successful in the prosecution of their medical malpractice claim. See,
Christy v. Saliterman, 288 Minn. 144, 179 N.W.2d 288 (1970).

This court first dealt with the element of lawyer-client relationship
in the decision of Ryan v. Long, 35 Minn. 394, 29 N.W. 51 (1886). The
Ryan case involved a claim of legal malpractice and on appeal it was
argued that no attorney-client relation existed. This court, without
stating whether its conclusion was based on contract principles or a
tort theory, disagreed:

[I]t sufficiently appears that plaintiff, for himself, called upon defen-
dant, as an attorney at law, for “legal advice,” and that defendant
assumed to give him a professional opinion in reference to the matter
as to which plaintiff consulted him. Upon this state of facts the defen-
dant must be taken to have acted as plaintiff’s *693 legal adviser, at
plaintiff’s request, and so as to establish between them the relation of
attorney and client.

Id. (citation omitted). More recent opinions of this court, although
not involving a detailed discussion, have analyzed the attorney-client
consideration in contractual terms. See, Ronnigen v. Hertogs, 294 Minn.
7, 199 N.W.2d 420 (1972); Christy v. Saliterman, supra. For example,
the Ronnigen court, in affirming a directed verdict for the defendant
attorney, reasoned that “[u]nder the fundamental rules applicable to
contracts of employment * * * the evidence would not sustain a find-
ing that defendant either expressly or impliedly promised or agreed
to represent plaintiff * * *.” 294 Minn. 11, 199 N.W.2d 422. The trial
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court here, in apparent reliance upon the contract approach utilized
in Ronnigen and Christy, supra, applied a contract analysis in ruling
on the attorney-client relationship question. This has prompted a
discussion by the Minnesota Law Review, wherein it is suggested that
the more appropriate mode of analysis, at least in this case, would
be to apply principles of negligence, i. e., whether defendant owed
plaintiffs a duty to act with due care. 63 Minn. L. Rev. 751 (1979).

We believe it is unnecessary to decide whether a tort or contract
theory is preferable for resolving the attorney-client relationship
question raised by this appeal. The tort and contract analyses are
very similar in a case such as the instant one.4 Or, stated another 4 Under a negligence approach it must

essentially be shown that defendant
rendered legal advice (not necessarily
at someone’s request) under circum-
stances which made it reasonably
foreseeable to the attorney that if such
advice was rendered negligently, the
individual receiving the advice might
be injured thereby. See, e. g., Palsgraf v.
Long Island R. Co., 248 N.Y. 339, 162 N.E.
99, 59 A.L.R. 1253 (1928).

way, under a tort theory, “[a]n attorney-client relationship is cre-
ated whenever an individual seeks and receives legal advice from
an attorney in circumstances in which a reasonable person would
rely on such advice.” 63 Minn. L. Rev. 751, 759 (1979). A contract
analysis requires the rendering of legal advice pursuant to another’s
request and the reliance factor, in this case, where the advice was
not paid for, need be shown in the form of promissory estoppel. See,
7 C.J.S., Attorney and Client, §65; Restatement (Second) of Contracts,
§90. and we conclude that under either theory the evidence shows
that a lawyer-client relationship is present here. The thrust of Mrs.
Togstad’s testimony is that she went to Miller for legal advice, was
told there wasn’t a case, and relied upon this advice in failing to pur-
sue the claim for medical malpractice. In addition, according to Mrs.
Togstad, Miller did not qualify his legal opinion by urging her to
seek advice from another attorney, nor did Miller inform her that he
lacked expertise in the medical malpractice area. Assuming this testi-
mony is true, as this court must do, see, Cofran v. Swanman, 225 Minn.
40, 29 N.W.2d 448 (1947),5 we believe a jury could properly find that 5 As the Cofran court stated, in deter-

mining whether the jury’s verdict is
reasonably supported by the record a
court must view the credibility of evi-
dence and every inference which may
fairly be drawn therefrom in a light
most favorable to the prevailing party.
225 Minn. 42, 29 N.W.2d 450.

Mrs. Togstad sought and received legal advice from Miller under cir-
cumstances which made it reasonably foreseeable to Miller that Mrs.
Togstad would be injured if the advice were negligently given. Thus,
under either a tort or contract analysis, there is sufficient evidence in
the record to support the existence of an attorney-client relationship.

See that footnote! Note that the court here accepts the decision
of the jury on this factual matter as conclusively established.
Because the trial concluded and the jury reached a verdict, on
appeal the court will not disturb the factual determination. So
here, the Supreme Court views the conclusions of the jury be-
low in the light most favorable to the party who won below, the
plaintiff/appellee. Contrast Ronningen (see page 166), where
the Supreme Court viewed the evidence below in the light most
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favorable to the plaintiff/appellant who lost below, because the
trial court did not allow the jury to decide.

Defendants argue that even if an attorney-client relationship was
established the evidence fails to show that Miller acted negligently
in assessing the merits of the Togstads’ case. They appear to contend
that, at most, Miller was guilty of an error in judgment which does
not give rise to legal malpractice. Meagher v. Kavli, 256 Minn. 54, 97

N.W.2d 370 (1959). However, this case does not involve a mere error
of judgment. The gist of plaintiffs’ claim is that Miller failed to per-
form the minimal research that an ordinarily prudent attorney would
do before rendering legal advice in a case of this nature. The record,
through the testimony of Kenneth Green *694 and John McNulty,
contains sufficient evidence to support plaintiffs’ position.

In a related contention, defendants assert that a new trial should
be awarded on the ground that the trial court erred by refusing to
instruct the jury that Miller’s failure to inform Mrs. Togstad of the
two-year statute of limitations for medical malpractice could not
constitute negligence. The argument continues that since it is unclear
from the record on what theory or theories of negligence the jury
based its decision, a new trial must be granted. Namchek v. Tulley, 259

Minn. 469, 107 N.W.2d 856 (1961).
The defect in defendants’ reasoning is that there is adequate evi-

dence supporting the claim that Miller was also negligent in failing to
advise Mrs. Togstad of the two-year medical malpractice limitations
period and thus the trial court acted properly in refusing to instruct
the jury in the manner urged by defendants. One of defendants’
expert witnesses, Charles Hvass, testified:

Q Now, Mr. Hvass, where you are consulted for a legal opinion and
advice concerning malpractice and 14 months have elapsed [since the
incident in question], wouldn’t — and you hold yourself out as compe-
tent to give a legal opinion and advice to these people concerning their
rights, wouldn’t ordinary care and diligence require that you inform
them that there is a two-year statute of limitations within which they
have to act or lose their rights?

A Yes. I believe I would have advised someone of the two-year period
of limitation, yes.

Consequently, based on the testimony of Mrs. Togstad, i. e., that she
requested and received legal advice from Miller concerning the mal-
practice claim, and the above testimony of Hvass, we must reject the
defendants’ contention, as it was reasonable for a jury to determine
that Miller acted negligently in failing to inform Mrs. Togstad of the
applicable limitations period.

Defendants also indicate that at the time Mrs. Togstad went to an-
other attorney (after Miller) the statute of limitations may not have
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run and thus Miller’s conduct was not a “direct cause” of plaintiffs’
damages. As they point out, the limitations period ordinarily begins
to run upon termination of the treatment for which the physician was
retained. E. g., Swang v. Hauser, 288 Minn. 306, 180 N.W.2d 187 (1970);
Schmidt v. Esser, 183 Minn. 354, 236 N.W. 622 (1931). There is other
authority, however, which holds that where the injury complained of
consists of a “single act,” the limitations period commences from the
time of that act, even though the doctor-patient relationship may con-
tinue thereafter. See, e. g., Swang, supra. Consequently, the limitations
period began to run on either August 29, 1971, the date of the inci-
dent in question, or October 6, 1971, the last time Dr. Blake treated
Mr. Togstad. Mrs. Togstad testified that she consulted another attor-
ney “a year after [she] saw Mr. Miller.” Thus, since she visited with
Miller on October 2, or 3, 1972, if Mr. Togstad’s injuries resulted from
a “single act” within the meaning of Swang, supra, the limitations
period had clearly run by the time Mrs. Togstad consulted another
attorney. If, as defendants argue, the statutory period commenced on
the date of last treatment, October 6, and Mrs. Togstad’s testimony is
taken literally, she would have met with a different attorney at a time
when perhaps three days of the limitations period remained.

Defendants’ contention must be rejected for two reasons. First, at
trial defendants apparently assumed that the limitations period com-
menced on August 29, 1971, and thus did not litigate the instant issue
below. Accordingly, they cannot raise the question for the first time
on appeal. E. g., Turner v. Alpha Phi Sorority House, 276 N.W.2d 63

(Minn.1979); Greer v. Kooiker, 312 Minn. 499, 253 N.W.2d 133 (1977).
Further, even assuming the limitations period began on October 6,
1971, it is reasonably inferable from the record that Mrs. Togstad did
not see another attorney until after the statute had run. As discussed
above, Mrs. Togstad testified that she consulted a lawyer a year after
she met with *695 Miller. This statement, coupled with the fact that
an action was not brought against Dr. Blake or the hospital but in-
stead plaintiffs sued defendants for legal malpractice which allegedly
caused Mrs. Togstad to let the limitations period run, allows a jury
to draw a reasonable inference that the statutory period had, in fact,
expired at the time Mrs. Togstad consulted another lawyer. Although
this evidence is weak, it constitutes a prima facie showing, and it was
defendants’ responsibility to rebut the inference.

There is also sufficient evidence in the record establishing that,
but for Miller’s negligence, plaintiffs would have been successful in
prosecuting their medical malpractice claim. Dr. Woods, in no un-
certain terms, concluded that Mr. Togstad’s injuries were caused by
the medical malpractice of Dr. Blake. Defendants’ expert testimony
to the contrary was obviously not believed by the jury. Thus, the jury
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reasonably found that had plaintiff’s medical malpractice action been
properly brought, plaintiffs would have recovered.

Based on the foregoing, we hold that the jury’s findings are ad-
equately supported by the record. Accordingly we uphold the trial
court’s denial of defendants’ motion for judgment notwithstanding
the jury verdict.

2. Defendants next argue that they are entitled to a new trial under
Minn.R.Civ.P. 59.01(5) because the $39,000 in damages awarded to
Mrs. Togstad for loss of consortium is excessive. In support of this
claim defendants refer to the fact that Mr. and Mrs. Togstad were
divorced in July 1974 (the dissolution proceeding was commenced in
February 1974), and assert that there is “virtually no evidence of the
extent of Mrs. Togstad’s loss of consortium.”

The reasonableness of a jury’s damage award is largely left to
the discretion of the judge who presided at trial and, accordingly,
the district court’s ruling on this question will not be disturbed un-
less a clear abuse of discretion is shown. E. g., Bigham v. J. C. Pen-
ney Co., 268 N.W.2d 892 (Minn.1978). Or, as stated by the court in
Dawydowycz v. Quady, 300 Minn. 436, 440, 220 N.W.2d 478, 481 (1974),
a trial judge’s decision regarding the excessiveness of damages will
not be interfered with on appeal “unless the failure to do so would
be ‘shocking’ and result in a ‘plain injustice.’” In this case, we believe
the trial court acted within its discretionary authority in ruling that
Mrs. Togstad’s damage award was not excessive.

“Consortium” includes rights inherent in the marital relationship,
such as comfort, companionship, and most importantly, sexual rela-
tionship. Thill v. Modern Erecting Co., 284 Minn. 508, 170 N.W.2d 865

(1969). Here, the evidence shows that Mr. Togstad became impotent
due to the tragic incident which occurred in August 1971. Conse-
quently, Mrs. Togstad was unable to have sexual intercourse with her
husband subsequent to that time. The evidence further indicates that
the injuries sustained by Mr. Togstad precipitated a dissolution of the
marriage.6 We therefore conclude that the jury’s damage award to 6 In Dawydowycz v. Quady, 300 Minn.

436, 220 N.W.2d 478 (1974), this court
acknowledged that evidence of diffi-
culty in enduring a marriage constitutes
proof of loss of consortium.

Mrs. Togstad finds sufficient support in the record.
3. Defendants also contend that the trial court erred by refusing

to instruct the jury that plaintiffs’ damages should be reduced by the
amount of attorney fees plaintiffs would have paid defendants had
Miller prosecuted the medical malpractice action. In Christy, supra,
the court was presented with this precise question, but declined to
rule on it because the issue had not been properly raised before the
trial court. The Christy court noted, however:

[T]he record would indicate that, in the trial of this case, the parties
probably proceeded upon the assumption that the element of attor-
neys’ fees, which plaintiff might have had to pay defendant had he
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successfully prosecuted the suit, was canceled out by the attorneys’
fees plaintiff incurred in retaining counsel to establish *696 that defen-
dant failed to prosecute a recoverable action.

288 Minn. 174, 179 N.W.2d 307.
Decisions from other states have divided in their resolution of the

instant question. The cases allowing the deduction of the hypothet-
ical fees do so without any detailed discussion or reasoning in sup-
port thereof. McGlone v. Lacey, 288 F. Supp. 662 (D.S.D. 1968); Sitton v.
Clements, 257 F. Supp. 63 (E.D. Tenn.1966), aff’d 385 F.2d 869 (6th Cir.
1967); Childs v. Comstock, 69 App. Div. 160, 74 N.Y.S. 643 (1902). The
courts disapproving of an allowance for attorney fees reason, consis-
tent with the dicta in Christy, supra, that a reduction for lawyer fees
is unwarranted because of the expense incurred by the plaintiff in
bringing an action against the attorney. Duncan v. Lord, 409 F. Supp.
687 (E.D. Pa.1976) (citing Christy); Winter v. Brown, 365 A.2d 381 (D.C.
App. 1976) (citing Christy); Benard v. Walkup, 272 Cal. App. 2d 595, 77

Cal. Rptr. 544 (1969).
We are persuaded by the reasoning of the cases which do not

allow a reduction for a hypothetical contingency fee, and accordingly
reject defendants’ contention.

4. Finally, defendants assert that during closing argument plain-
tiffs’ counsel violated Minn. R. Civ. P. 49 by commenting upon the
effect of the jury’s answers to the special verdict questions. Rule
49.01(1) reads, in pertinent part, that “[e]xcept as provided in Rule
49.01(2), neither the court nor counsel shall inform the jury of the
effect of its answers on the outcome of the case.” Rule 49.01(2) states:
“In actions involving Minn. Stat.1971, Sec. 604.01 [the comparative
negligence statute] the court shall inform the jury of the effect of its
answers to the percentage of negligence question and shall permit counsel
to comment thereon * * *.” (Emphasis added.) Thus, Rule 49 allows
counsel to comment only upon the effect of the jury’s answers to the
percentage of negligence inquiries.

The statements of plaintiffs’ counsel which are being challenged by
defendants read as follows:

Now, this Special Verdict is not complicated, but it is a long one. The
defense, of course, would like you to find 50 percent or more neg-
ligence on the part of my client. Again, whatever you put down in
the damage verdict, doesn’t mean anything, because he gets nothing.
The Judge arrives at the conclusions of law when you answer these
questions. If you answer it, there is no causation. He gets nothing.

(Emphasis added.) The first portion of the above comments is proper
because it refers to the impact the jury’s apportionment of negligence
would have on the case. It is unclear, however, whether counsel’s
reference to causation is consistent with Rule 49. If counsel intended
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to disclose to the jury the effect the answers to the “direct cause”
inquiries would have on whether plaintiffs recovered, then the state-
ment violates Rule 49.

In any event, the question of whether the alleged Rule 49 viola-
tion entitles defendants to a new trial is a matter within the sound
discretion of the trial court. See, Patterson v. Donahue, 291 Minn. 285,
190 N.W.2d 864 (1971). Here, the district court concluded that the
purported improper comments of counsel did not require a new trial.
In light of the ambiguous nature of counsel’s statement, we hold that
the trial court did not abuse its discretion in so ruling.

Affirmed.



Skills to support learning outcomes

Return to Table of Contents.
This resource lists the skills that we will work on during larw i,
organized according to which learning outcomes they support.202 202 See page 10 for the learning out-

comes and the rationale for them.Note that some skills support more than one learning outcome, but
they are listed here under the learning outcomes to which they most
closely relate. Associated with most learning outcomes or skills is an
indication of how I will teach and assess your attainment of the skill
this semester. Some of these skills we will only briefly touch on this
semester; you will continue your development of them in larw ii

and throughout your law-school career.
References here to “instructor feedback” are to the feedback that

I will give you on graded writing assignments. References to “peer
feedback” are to the feedback you will give to and receive from your
peers on exercises through the Eli Review platform.203 203 See page 13 for discussion.

Questions

Focus legal questions to identify the relevant facts and law relating to
a legal problem. There will be opportunities for peer and instructor
feedback on all these skills, and you will repeat practice with them
on each major assignment.

1. Select and identify issues for analysis. The readings for Week 1,
starting at page 53, explain these terms. You will practice them
by answering questions during class sessions about cases and
examples that we discuss.

2. Understand the public institutions that produce the legal authority
that may intersect with your questions. The readings for Orienta-
tion week, starting at page 23, introduce this. You will apply this
knowledge while working on analysis and writing problems this
semester.

3. Determine how your question intersects with bodies of law. This
is the application of the previous two skills. You will practice this
by answering questions during class sessions about cases and
examples that we discuss and by writing your analyses.
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Research

Locate relevant legal authorities to permit analysis of the facts and
law relating to a legal question. For most of the semester, you will
develop these skills by performing research exercises that we will
discuss in class. The first of them, along with preliminary guidance
on research, appear in the chapter that begins at page 130. We do not
develop these skills as fully in larw i as you will in larw ii.

4. Keep a research log. You will submit your research log for Memo 3

before you submit the memo.

5. Plan research.

6. Generate initial search terms.

7. Consult secondary authorities to gain background, refine search
terms, and identify primary authorities.

8. Identify binding primary authorities.

9. Locate and analyze primary authorities.

10. Use primary authorities to identify other useful primary authori-
ties.

11. Use a citator to find under useful primary authorities.

12. Use a citator to update and validate research.

13. Analyze research results.

14. Organize research results.

Argumentation/invention

Construct an objective/predictive legal argument to provide an an-
swer to a legal question, addressing each issue it raises. You will
practice these skills, and I will evaluate your progress, in classroom
activities, written exercises, and graded assignments.

15. Parse and outline rules of law. See ALW, Chs. 3 & 4.

16. Synthesize rules of law from multiple authorities. See ALW, Chs. 4

& 7.

17. Identify the major types of argument—or “argumentation schemes”—
required to apply rules of law to a legal question, including at
least the following. See course pack material beginning at page 90.
See also ALW, Chs. 4 & 7.
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a. Assigning legal/linguistic categories (e.g., “This is/is not an
attorney/client relationship.”)

b. Deduction (e.g., “All common law agents have a duty of obedi-
ence to their principals. Ms. Lopez is a common law agent. Ms.
Lopez, therefore, has a duty of obedience to her principal.”)

c. Induction of a rule from precedents or “rule synthesis.”

d. Analogizing (and disanalogizing) precedent cases (e.g., “This
case is (is not) like the precedent Smith v. Jones, and this case
should therefore be treated the same (differently) than the
precedent.”)

e. Balancing tests.

f. Totality-of-the-circumstances tests.

g. Interpreting statutory language according to canons of statutory
interpretation. See ALW, Ch. 11.

18. Address the premises and critical questions applicable to the argu-
mentation scheme(s) for each question. See material in this course
pack starting at page 90.

19. Construct argumentation that reaches a conclusion regarding each
legal question, addressing each issue arising under the question.
See ALW, Chs 9, 15.

20. Identify key facts that could alter the analysis. We will discuss and
practice this in class.

Communication

Present legal arguments to address a legal problem, orally or in writ-
ing, in a manner suited to an audience of legal professionals. This
semester will focus considerably more on written skills rather than
oral skills. You will have a greater opportunity for oral skills next
semester.

21. Write clearly, avoiding obfuscation and legalese (but use legal ter-
minology where and as appropriate). Your work with Core Gram-
mar for Lawyers and practice on written exercises and graded
assignments will emphasize this.

22. Write concisely.

23. Write using correct grammar. You will demonstrate this by com-
pleting Core Grammar for Lawyers and in your written exercises
and graded assignments.
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24. Write using conventions of legal style (except where genre and
audience considerations demand a different approach). Every-
thing you do this semester will be acquainting you with legal
style. When you read texts in your other classes, when you read
opinions in this class, etc., you will be reading the legal writing of
others—some of it quite bad. We will try to draw attention to good
style in class.

25. Narrate (1) the facts to the extent necessary to support the analysis
and (2) the facts necessary to contextualize the facts in (1). See
ALW, Ch. 14.

26. Use “signposts” and “roadmaps” in your writing suited to guiding
the reader. See ALW, Chs. 12, 16.

27. On the problem level, organize the presentation of legal questions
to focus on those most critical to resolving the problem.

28. On the question and issue levels, write analyses using the creac

method of organization, except where the audience or circum-
stances require a different approach. See ALW, Ch. 6, and material
in this course pack starting at page 59.

29. Cite authorities correctly according to the ALWD Guide (and by
extension the Bluebook). Your work with ICW will prepare you for
this, and you’ll be evaluated based on graded assignments.

30. Summarize legal analyses in oral form, responding to potentially
aggressive questioning from an interlocutor. We’ll practice this in
class.

31. Evaluate your own writing and that of your peers for conformity
with the standards articulated in this course—including, with
regard to peers’ performances, describing them, evaluating them,
and suggesting improvements to them. Your work with Eli Review
will train you to do this, and your feedback on it to others will
allow me to evaluate you.

Ethics

Address issues in lawyer ethics and professional norms that arise in
the analysis, research, and writing process. Some of these require-
ments are linked to provisions of the Texas Disciplinary Rules of
Professional Conduct which are based in turn on the American Bar
Association’s Model Rules of Professional Conduct. We will work on
and attend to these issues throughout the course this semester.
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32. Construct arguments that have a good faith basis in law and fact
(Tex. Disciplinary R. Prof. Conduct rules 1.01, 3.01).

33. Communicate in a manner that shows respect to your colleagues,
clients, and others. See page 26 for guidance. I’ll observe you
throughout the semester to determine whether you demonstrate
this skill.

34. Manage time to deliver work according to deadlines. See page 14

for explanation. (Tex. Disciplinary R. Prof. Conduct rules 1.01,
1.03)

35. Perform work according to assignment guidelines, which reflect
the types of requirements often imposed by courts and tribunals.

36. Avoid plagiarism by:

a. Not copying the work of other students

b. Expressing ideas in your own words

c. Properly identifying quotations of the work of others

d. Properly citing the work of others where the student has used
the ideas of another, whether the cited work is quoted or not.

37. Develop an awareness of and ability to articulate the standards of
good legal analysis, research, and writing, so that you can describe
and evaluate your own work and that of your peers/colleagues,
creating revision plans for the former and suggestions for im-
provement for the latter.
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