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In 1991, the Heineken beer company and its Puerto Rico distributor Méndez &
Company began the Heineken Puerto Rico Jazz Fest. In 1998, Méndez’s executive Luis
Álvarez approached his friend, the artist Dennis Mario Rivera, to produce art for the
festival to be used in promotional posters, brochures, and on CDs and other
merchandise. Rivera continued producing the promotional art for 11 years.
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[Read title] ...in 2010, Méndez hired someone else. Nevertheless, the HPRJF
continued to use Rivera’s artwork. So the poster designs visible here, from 2008 and
2009...
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...are also visible on the stage backdrop for the 2010 festival, along with art from
other previous years. The festival’s merchandize that year—its 20th anniversary—
included images of many of the previous years’ posters. The festival also hosted a
website with a historical review, including all the previous poster art. But in June
2011, Rivera filed suit in Federal District Court in Puerto Rico against the Heineken
beer company, Mendez & Co., and Alvarez. Rivera alleged copyright infringement and
violations of his moral rights as an author under Federal and Puerto Rico law. The suit
was live for 3 and a half years. It disposed of four claims by Rivera, addressed
affirmative defenses of the defendants, and included many arguments about those
matters and other, more procedural matters.
Photo Antonio Esquilin,
http://www.herencialatina.com/Fotos_PRHJ_2010/Puerto_RicoHJF_2010.htm
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The case is represented in the Federal Courts’ electronic court filing or ECF system,
which maintains an electronic “docket” of events in the suit. There are 244 entries
there, many of them referring to textual artifacts, like these: The complaint and
answer, motions, briefs supporting or opposing motions, jury instructions, jury
verdict, and final judgment order. The artifacts also include transcripts of the threeday trial. Some ECF entries are minute entries by the court, indicating various
administrative actions.
This is nothing like a trial in classical Athens or Rome. There, the proceedings were
almost entirely oral. A suit was generally expected to be handled in a one-day trial,
etc. In the spirit of this symposium, however, we wondered...
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We wondered whether classical stasis or status theory might shed light on the
modern civil suit as a form of extended argument.
Courtesy of the New York Public Library, here you see stasis theory’s three big
contributors over 500 years. Stasis theory took root in Aristotle’s Topics and
his Rhetoric, received thorough
treatment from Cicero, and reached its Roman apotheosis under Quintilian.
Don’t let the black and white images fool you – these guys were anything but.
They wanted to teach rhetors how to win their cases – at all costs -- by
helping them to isolate “stock issues”
that could come up in any legal case. Stasis theory had a bold aim: to capture the
entire universe of potential major disagreements between the parties.
(Images from New York Public Library’s public domain digital collection.)
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Depending on the theorist, there were three, or maybe four classical stases. Some
thought perhaps only two... We will describe our three in a moment. The stases
should sound familiar to you.
• First, the stasis of “conjecture” debated what happened and who did it. “Did the
accused take the vessel from the temple, or did someone else do it?” (Our temple
is the pantheon in Rome, after almost 2000 years, still the largest unreinforced
concrete dome in the world.)
• Second, the stasis of definition, or how to conceive of the act. “Is this a crime of
sacrilege, because he took the vessel from a temple? Or is it simply theft, because
the vessel had been left there by a private owner?”
• Third, the stasis of quality, debating the seriousness of the act. Perhaps the
accused took the vessel for a noble aim -- to pour hot oil on enemies – warranting
leniency.
• Some added a fourth stasis, called “objection” or “translative,” dealing with
procedure. Was the case too old, or brought in the wrong court?
As Quintilian said, aside from these, “there are no more questions to ask.” For
rhetors, the stases were a tool of argument invention. For judges and juries, the
stases presented a sequenced analytical method of resolving the case. Photo ©
“Rome” by Thomas Lanfray CC License https://flic.kr/p/c8UdmU
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Some classical theorists also itemized commonplace arguments (topoi)
underneath each stasis. For example, under the stasis of conjecture fell
arguments about witness credibility and facts’
evidentiary weight. Arguments under the stasis of definition needed to locate
the proper definition and prove its connection to the facts. Under the stasis
of quality came arguments about
excuses, justifications, and shifting blame.
Again, because the ancients were focused on winning, the topoi could include
arguments we would consider inappropriate now, like [examples from C&Q of
attacks on the defendant or plaintiff—past acts or the like]
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We are not the first contemporary scholars to explore stasis theory in the law. This is
Professor Hanns Hohmann of San Jose State University, a scholar of communication
also trained in law. (Hohman’s on the left; we’ll get to the guys in the right in a bit.)
• He wrote an article about the internal dynamics of arguments within the stases.
• Hohmann saw a big problem with stasis theory – its hard-and-fast categories. He
thought them more fluid than the theorists suggested. To take a simple example:
is discrimination a factual question, or a definitional one, or both?
• A more complex example is the ancient case of a mime accused of defaming a
poet on the stage. Say he defends on the grounds of what today we would call
satire or parody. Does this create a definitional stasis, because satire or parody
are simply outside the scope of defamation? Or, is it a stasis of quality, because
the law renders parody or satire an excuse?
• Hohmann sought to solve for this problem by developing his own stasis argument
taxonomy.
Photo © 2009 ebrkut “Mime attack(3)” CC License flic.kr/p/6QZJ6c
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We were just as concerned as Hohmann about category confusion. And we thought
he had something new to offer for taxonomy. But we also saw a bigger underlying
problem with stasis theory – its philosophy of winning at all costs. That is not the
philosophy of modern procedure (though it might be true of some practitioners).
Civil procedure seeks fair results on the merits. So, we had more work to do.
We tackled the second issue first, adopting the normative and descriptive framework
of the Amsterdam School of argumentation...
[Add photo credits.]
Photos: © 2007 Lucille Pine “Confusion!” CC license https://flic.kr/p/Adi23; © 2007
Jamison Hiner “UFC 78” CC license https://flic.kr/p/47QXyX
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The pragma-dialectic model of argumentation, sometimes called the “Amsterdam
School” because it originated at the University of Amsterdam, seeks to put
argumentation on a philosophical foundation with well developed theoretical model.
Importantly, it sees argumentation as a critically rational and dialogic activity, with
normative ideas about a rational judge judging reasonably. The PD system models
argumentation as a “critical discussion” that prioritizes rational arguments over
purely emotional ones, for example, and includes normative assertions about
argumentation procedure. Broadly, it provides philosophical principles for civil
procedure as an argumentation procedure.
Photo © 2012 Łukasz Lech “Amsterdam” CC license https://flic.kr/p/bWSsFw
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[Read title] Most often, this happens when a party files a written motion with the
court.
We see three categories of such stases (from our paper):
• “The claim stasis is a potential difference of opinion between the parties about
whether the harm or offense for which the plaintiff seeks relief has actually
occurred.” The focus here is on the plaintiff, because this is the basis up on which
the plaintiff seeks relief from the court, and the plaintiff bears the burden of
proving it.
• “The defense stasis is a potential dispute between them about whether the
defendant has an excuse from liability, assuming that the plaintiff’s claim is valid.”
Here, the focus is on the defendant, bears the burden of proving the defense,
which uncercuts the plaintiff’s claim.
• “The procedure stasis is a stopping point where the parties potentially dispute the
conduct of the critical discussion itsefl, like whether it should happen where it is
and whether a particular move is permitted.” Here, the focus is on the court and
the ”procedural frame,” as we call it. This is the regulatory structure for the critical
discussion.

12

But we do not abandon some of the classical distinctions, because... Photo © wp
paarz “Court Gavel - Judge's Gavel - Courtroom” CC license https://flic.kr/p/GDRLvC
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This is rooted in the law’s commitment to rationality and reasonableness: Much like
Stephen Toulmin’s model, the law expects that every conclusion will be supported by
facts and then some principle, standard, or rule, that licenses a move from those
facts to some legal conclusion. This is also looks a lot like the classical deductive
argument, with a major premise that states some generalization and a minor premise
that instantiates the antecedent of the major premise. The conclusion is that the
consequent of the major premise applies to the instant case.
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The top-level topoi are the same for each stasis, but they vary with the stasis
dimension. In other words, there are different topoi for conjectural arguments than
for definitional arguments, but not different topoi for the stasis of claim than for the
stasis of defense. We characterize the three top-level topoi as empirical,
conventional, and optative.
• The empirical topoi are arguments grounded in observations about the world,
including observations about legal texts, and rational inferences about them. So, in
the conjectural dimension, this includes arguments about inferences that can be
drawn from witness testimony or documentary evidence. In the definitional
dimension, empirical topoi are arguments about inferences that can be drawn
from legal texts—inferences about what the law is.
• The conventional topoi are arguments that employ legal conventions—that is,
licenses to make certain inferences based on certain evidence. Consider the
conjectural dimension. In copyright law, for example, there is a presumption:
There, the plaintiff must assert that it owns a valid copyright and that the
defendant copied original components of the copyright-protected work. Though
the verb “copy” has an ordinary meaning in English, in copyright law, “a plaintiff
can indirectly prove copying (in a factual sense) by establishing that [d]efendants
had access to the copyrighted work and that there are probative similarities
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between the copyrighted material and the allegedly copied material.” So, the
ordinary-language meaning of “copy” might not include a situation where a songwriter writes a song in which she includes some more-or-less superficial
similarities to another, famous song she has possibly heard on the radio. The
plaintiff who proves those facts, though, can establish “copying” as that term is
understood in the law. In the definitional dimension, conventional arguments
include canons of construction. Given certain texts and contexts, are there
interpretive short-cuts the law licenses.
• The optative topoi are arguments that appeal to emotions, feelings, the sense of
justice broadly to ethical or philosophical principles, etc.
• Our contention is that this list is exhaustive, and that it is also progressively less
overtly persuasive in the law. Plain text is more persuasive than constructed text,
which is more persuasive than text interpreted in light of policy objectives.
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• No, this is not a photo of the mosaic-tile floor of the Roman pantheon.
• Instead, it is a collage of photos of four presentation-sized boards with Post-it
brand notes indicating the stasis-moves of the parties in Rivera, placed along
a timeline.
• The colors represent different actions—pleadings, motion, opposition, court
order, etc.
[READ TITLE] so far...
Photos © 2019 Bri-Man Ray “Mosaic 1-4”
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In the Rivera docket, we identified 60 stopping points or stases. The vast majority—
56 of them—were written motions, such as a motion to dismiss, motion to compel
discovery, motion for leave to file an amended complaint, etc. Three were in the
form of an oral Rule 50 motion at the close of plaintiff’s case in chief, two addressing
the plaintiff’s claims and one addressing an affirmative defense of defendant. And
one was in the form of a proposed order for jury instructions. So, not all stases are
motions, and not all motions are stases, either, as the parties filed a variety of
informational motions.
In looking at these stases, it’s quite easy to categorize them based on whether they
address the merits of a claim or defense or instead focus purely or mostly on
procedure. For example, in Rivera,
• 34 of the stases addressed almost purely procedural issues, like motions to
continue, motions to compel.
• 12 clearly implicated the merits of the claims, including of course the motions to
dismiss and for summary judgment.
• Mixed stases included procedural moves relating to the claims/defenses. For
example, motions for leave to file responsory briefs to motions that already had
briefs in support and opposition. Two other motions in this category were

plaintiff’s motions for default judgment; though they speak to plaintiff’s claims for
relief, they do not really address the merits of those claims.
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• Our stases shared another characteristic with the classics. They anticipated

opposition, but they did not necessarily receive it from the other side.
• Here, you can see stases put forward by the parties, more than half of which (34)
were granted by the court, at least in part, with less than half (26) being denied.
• But of those denied, only half (13) were actually opposed. The court denied the
others without having any opposition from the other party.
• These unopposed but denied stases were, not surprisingly, entirely of the
procedural variety, mostly motions for leave to file responses or for continuances.
The two exceptions were motions for default against two parties added later, who
had not yet appeared.

