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This project is closely related to a series of projects arising from a reading group I 
started three years ago-–a reading group of scholars interested in whether there are 
useful intersections between classical rhetorical theory and contemporary legal 
practice in the U.S. Our reading group was virtual; we met by conference call every 
six weeks or so to discuss the texts, which ran the gamut from the pre-Socratic or 
First Sophistic era until about the second century of the common era.

Among the works coming out of the reading group are a symposium last fall at UNLV 
exploring these intersections—with the symposium issue of Nevada Law Journal set 
to come out this spring or summer, and two edited collections, one a ‘reader’ for law 
and graduate rhetoric students and the other a collection of scholarly works about 
these intersections going to an academic press.

(Image “Roman Forum and Palatine Hill” © 2010 Robert Lowe CC BY license 
https://flic.kr/p/7KLgpx)
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One of my collaborators is Professor Sue Provenzano from Northwestern (also a 
Badger alum), and we’ve written a forthcoming piece that recasts classical stasis 
theory and contemporary argumentation theory to model the civil suit as a critical 
discussion. More on that in a moment.

Courtesy of the New York Public Library, here you see stasis theory’s three big 
contributors over 500 years. 
•Stasis theory took root in Aristotle’s Topics and his Rhetoric, as ways of identifying 
the kinds of arguments that would be appropriate or acceptable in various contexts
•It received thorough treatment from Cicero and others in Rome during the first 
century BCE, where it was used to model and train discourse before their courts and 
tribunals.
•It reached its Roman apotheosis under Quintilian. 

Don’t let the black and white images fool you – these guys were anything but. They 
wanted to teach rhetors how to win their cases – at all costs -- by helping them to 
isolate “stock issues” 
that could come up in any legal case.  Stasis theory had a bold aim: to capture the 
entire universe of potential major disagreements and arguments between the 
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parties.

(Our article in current form is here: Civil Procedure as a Critical Discussion by Susan E. 
Provenzano, Brian Larson :: SSRN )
(Images from New York Public Library’s public domain digital collection.)
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Aristotle was the first, in his Topics and Rhetoric, to attempt to organize all the 
possible persuasive arguments one can make into categories he called topoi , plural 
of the Greek word topos, which means ’place.’ The metaphor probably comes from a 
memory technique known to the ancients of imagining a speech your are giving as a 
journey among a series of places, with each place along the way one of the points 
that you wish to make in your argument.

For Aristotle, there were ‘commonplaces’ or koinei topoi and ‘specifics’ or idia topoi. 
The former are applicable to all types of arguments, and the later are specific to 
certain types of arguments, say, ethics vs. physics. What Aristotle did before anyone 
else was develop a taxonomy of the topoi, work that Cicero, Quintilian, and others 
continued. Contemporary communication scholar Hanns Hohmann updated their 
work, and Sue and I adapted his approach to our own project to identify what we call 
the ’master topoi’ of rational arguments in law. But why an emphasis on ‘rational’?

Image courtesy NY Public Library Digital Public Domain collection 
https://digitalcollections.nypl.org/items/510d47e4-1008-a3d9-e040-e00a18064a99
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• My training is in contemporary rhetoric and argumentation theory.
• The pragma-dialectic model of argumentation, sometimes called the “Amsterdam 

School” because it originated at the University of Amsterdam, seeks to put 
argumentation on a philosophical foundation with well developed theoretical 
model. 

• Importantly, it sees argumentation as a critically rational and dialogic activity, with 
normative ideas about a rational judge judging reasonably. 

• This approach lives somewhere between the notion that legal argument is purely 
deductive, like geometrical proofs, and the notion that legal argument is aimed 
only at persuasion. Many folks, including me in earlier work and Aristotle in much 
earlier work, have shown that the former position is untenable—deductive logic 
alone will not do, though it is useful. And our notions about justice don’t allow us 
to embrace the latter position, that what matters is winning at all costs. In any 
event, that approach does not help the judge decide a motion before her.

• We seek what philosopher Trudy Govier calls a ‘cogent’ argument, that is, one that 
has “premises which are acceptable to the audience to whom it is addressed, 
relevant to its conclusion, and sufficient to warrant belief in its conclusion.”

• So our goal was to understand what kinds of arguments were most rationally 
persuasive and acceptable to lawyers and judges.
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Photo © 2012 Łukasz Lech “Amsterdam” CC license https://flic.kr/p/bWSsFw

6



We characterize the three master topoi as empirical, conventional, and values-
based..
• The empirical topoi are arguments grounded in observations about the world, 

including observations about legal texts, and rational inferences about them. This 
includes arguments about inferences that can be drawn from witness testimony or 
documentary evidence and inferences that can be drawn from legal texts—
inferences about what the law is. They are best represented by the application of 
rule-based reasoning in the law: A certain set of facts exists, and a certain legal 
standard says that in the presence of these operative facts, we must reach a 
particular normative or legal conclusion. You might think of this as the most logical 
topos, including the kinds of arguments that almost any discipline would find 
acceptable, from physics to ethics.

• The conventional topoi are arguments that employ legal conventions—that is, 
licenses to make certain inferences based on certain evidence and arguments that 
are specific to the legal context. Conventional arguments include evidentiary 
presumptions, but they also include the use of legal analogies, or reasoning from a 
cited case to the instant case. My hypothesis is that these uses of cases are less 
persuasive than the empirical, rule-based topos because they require more 
interpretive work from the argument’s proponent, and they consequently require 
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the audience to trust the argument’s proponent to a greater degree. To use a case 
as an argument from example or legal analogy, the argument’s proponent must 
determine which facts about the instant and cited case are relevantly similar to 
draw the analogy. As a result, when argument proponents attempt to fashion 
rules from a precedent case, they may select very different levels of abstraction, 
often motivated by the outcomes they seek.

• Finally, the values-based topos consists of arguments that appeal to emotions, 
feelings, and to the sense of justice broadly or to ethical or philosophical 
principles, etc. Prototypical examples are arguments from policy. These are the 
least persuasive because they involve the greatest degree of interpretive effort 
from the argument’s proponent. Not only must one interpret how some data or 
text might affect a legal outcome, one must determine which texts and data, from 
the whole universe of texts and data inside and outside the field of law, should 
inform the decision.

• Empirical, conventional, and values—based. Our contention is that this list is 
exhaustive where rational arguments in the law are concerned. Because of our 
intuition about their rational persuasive power... [NEXT]

Photo © wp paarz “Court Gavel - Judge's Gavel - Courtroom” CC license 
https://flic.kr/p/GDRLvC

Example in response to possible Q: In copyright law, for example, there is a 
presumption: There, the plaintiff must assert that it owns a valid copyright and that 
the defendant copied original components of the copyright-protected work.  Though 
the verb “copy” has an ordinary meaning in English, in copyright law, “a plaintiff can 
indirectly prove copying (in a factual sense) by establishing that [d]efendants had 
access to the copyrighted work and that there are probative similarities between the 
copyrighted material and the allegedly copied material.”  So, the ordinary-language 
meaning of “copy” might not include a situation where a song-writer writes a song in 
which she includes some more-or-less superficial similarities to another, famous song 
she has possibly heard on the radio.  The plaintiff who proves those facts, though, 
can establish “copying” as that term is understood in the law. Conventional 
arguments also include canons of construction. Given certain texts and contexts, are 
there interpretive short-cuts the law licenses.
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...we expected that lawyers and judges would perceive their own arguments as more 
rationally persuasive if they used more arguments from the empirical topos and few 
from the policy topos. I was in the midst of an empirical study looking at how judges 
and lawyers used citations to cases in their arguments, so I was able to examine 
whether that was true in my data set.

Photo © wp paarz “Court Gavel - Judge's Gavel - Courtroom” CC license 
https://flic.kr/p/GDRLvC
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Ultimately, my study examined 199 artifacts, the fair-use arguments from 55 federal 
district court opinions and from the 144 advocates’ briefs that led to them. The 
methods section of the article goes into what is probably nauseating detail, but in 
brief, we segmented each argument and then looked at how the argument’s 
proponent used each case in each segment of the argument. In a pilot study, my RA 
Regina Palmer-Coleman and I identified five typical uses that advocates and judges 
made of cases in their arguments (pp. 34-35).

[go through these, clockwise starting at upper left, finishing with Example. After 
“Example] I’ve noted that Generalization is a hybrid topos. More on that when we 
discuss the findings.

In the center, we have two types of case use that are a little special. Legal convention 
requires a citation when an author quotes an authority, whether the quotation itself 
is being used to make an argument in a rational topos or not. So we created a coding 
category for the use of case citations that support a quotation. 

We also acknowledged that the coding categories we developed in our pilot study 
probably could not be exhaustive, so we created an Other code for case uses that did 

9



not fit into any of the other five categories and for case uses that seemed to be doing 
something in addition to one of the other five categories. I’m going to set aside this 
“Other” category for now (but I’m happy to discuss it during Q&A).

Response to possible Q; Of the 5638 case uses we identified in these 199 textual 
artifacts, only 660 or 11.7% coded for OTHER. Of those, 277 or 4.9 percent of the 
total coded one of the four substantive types of use AND other, and only 383 or 6.8% 
coded only OTHER or OTHER and QUOTATION. So we felt most of the uses we were 
seeing were rational uses, intended to support cogent or apparently cogent 
arguments.

So, here is what I found:
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First explain box plot:
• Each value plotted on the horizonal.
• The two white boxes together represent the interquartile-range or IQR—the 
middle 50% of the values.
• The line between the two white boxes represents the median values.
• The horizontal “whiskers” represent 1.5 times the IQR.
• Black dots beyond the whiskers represent outliers.

• This visualization shows both the central tendency and the dispersion of values. It 
will be useful especially when comparing subsets of the data.

These data appear in Table 4 (p. 42) and Figure 3 (p. 45).

Explain findings here.

I was interested in whether different subgroups of the authors here represented 
different practices.
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These data appear in Table 5 (p. 48) and Figure 4 (p. 50).

Explain findings here.

Why the differences? Well, when judges write opinions, they are in a substantially 
different position than the parties’ advocates:
1. The judge has made her decision, and it is binding on the parties, and thus 

requires justification, at least according to our legal norms.
2. This type of justification naturally has some different characteristics than the 

advocate’s appeal for a particular decision.
3. Judges represent institutional interests and (at least in this sample) are appointed 

for life tenure. Probably want decisions to seem logically compelled rather than 
some kind of judgment call. ”Calling balls and strikes” so to speak, rather than 
legislating from the bench.

4. Advocates want to give examples of places where courts have ruled their way in 
other cases. This is consistent with our legal norm that like cases should be 
treated alike. Judges may be less likely to choose that direction, because 
examples are easily distinguished, and in the case of an appealable decision, the 
judge may not want to risk an appellate court disagreeing with her choice of 
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example.

11



These data appear in Table 6 (p. 52) and Figure 5 (p. 53).

Explain findings here.

I’m curious for your thoughts about why this may be true.

There are comparisons in the article, too, between moving and non-moving parties’ 
advocates and between authors in the SDNY and elsewhere.
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